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INTRODUCING THE ISSUE 


This issue—my last as Editor, as explained below—focuses on yet another 
current problem facing postsecondary institutions: dealing with employment dis- 
crimination claims. At NACUA’s 19th Annual Conference last June in San 
Francisco, Nicholas Ward chaired a panel discussion on ‘Legal Diagnosis and 
Defense of an Employment Civil Rights Claim.” Subsequently, with Mr. Ward 
facilitating the process, four of the panelists (three with assistance from co- 
authors) developed their presentations into the Journal articles which appear 
here as a symposium. Mr. Ward’s article introduces the symposium topic and 
develops an approach to analyzing discrimination claims. The article by Mr. Vogt 
and Mr. Robles addresses current issues in employment discrimination law: wage 
comparability; statutes of limitations; class action requirements; broadening the 
complaint after EEOC investigation; and standing requirements. Mr. Nelson and 
Mr. Richard Ward then analyze the standards of proof courts have adopted for 
each federal antidiscrimination statute and propose general guidelines which 
would enable courts to establish consistency among the various statutes. In a 
concluding article focusing on the EEOC and its mandate to conciliate, Mr. 
Bompey and Mr. Witten explore the various phases of Title VII dispute resolu- 
tion including negotiated settlements, conciliation agreements, and consent de- 
crees. 


In addition to the symposium, this issue contains two other articles on recent 
legal developments which have stirred considerable debate in the academic 
world. The first of these articles, by Messrs. Gaal, DiLorenzo, and Evans, 
analyzes HEW’s final Title IX policy interpretation on sex discrimination in 
intercollegiate athletics; the second, by Mr. Edwards, analyzes the nature and 
scope of privileged uses of copyrighted musica! works which remain under the 
1976 Copyright Act. The Title IX article is an extension of an article on HEW’s 
proposed policy interpretation which appeared in Volume 6, Issue 2-3. 


For this issue and throughout Volume 6, Kathleen Heenan, a law student at 
Catholic University, has served as the Journal’s Research and Production Asso- 
ciate. It is largely through Ms. Heenan’s work that we have been able to publish 
this volume of substantial and diverse materials while successfully adhering to a 
tight production schedule. 


Beginning with Volume 7, the Journal will have a new Editor. Volumes 4-6, 
for which I have been Editor, have marked a growth period in the Journal’s short 
history. Among the highlights: In Volume 4, Issue 1, we added the COMMEN- 
TARY section to the format as well as the INTRODUCING THE ISSUE pre- 
face. In Volume 5, Issue 1, we redesigned the Journal’s cover and front matter. 
In Volume 6, Issue 1, we experimented with a special issue devoted to outlines 
of the presentations made at NACUA’s 19th Annual Conference. And, in Vol- 
ume 6, Issue 2-3, we expanded the format again by adding the DOCUMENTS 


Vii 





FROM COUNSEL section. Along the way, we published two symposia: Post- 
secondary Athletics and the Law (Volume 5, Issues 1 & 2), the most extensive 
Journal symposium to date; and the Symposium on Diagnosis and Defense of 
Employment Discrimination Claims in this issue. 


The period of the Journal’s youth is ending; hopefully the next few years will 
begin a long period of healthy maturity in which the Journal soothes its growing 
pains and capitalizes on the growth it has achieved. Higher education needs a 
forum for chronicling critical legal developments and blending their practical and 
scholarly aspects. The Journal has a vital role to fill in providing such a forum. 


William A. Kaplin 
Editor 
Catholic University Law School 





DIAGNOSING 
AN EMPLOYMENT CIVIL RIGHTS CLAIM 


NICHOLAS D. WARD* 


Despite the relatively clear wording of Rule 8 of the Federal Rules of Civil 
Procedure, which provides that a claim for relief should contain, simply 

i. “A short and plain statement of the grounds upon which the Court’s 

jurisdiction depends,” 


ii. ““A short and plain statement of the claim showing that the pleader 
is entitled to relief” in which “each averment” is ‘‘simple, concise, and 
direct” and 


iii. “‘A demand for judgment for the relief to which he deems himself 
entitled,” 


few employment civil rights claimants appear to believe that adherence to this 
rule will substantially advance their claim, at least insofar as our experience in 
Washington is concerned. One would have thought the contrary. Discrimination 
after all, is, in the words of our former director of the Office of Human Rights, 
“difference,” and that should not be a singularly difficult matter of ascertain- 
ment. Indeed that is what I suspect the Supreme Court contemplated in that 
famous dicta in McDonnell Douglas Corp. v. Green,‘ when it stated that a prima 
facie case may be established by showing that: 


(1) the plaintiff belongs to a minority group, 


(2) he applied and was qualified for a job for which the employer was 
seeking applicants, 


(3) despite his qualifications, plaintiff was rejected, and 


(4) after his rejection the position remained open and the employer 
continued to seek applicants from persons of complainant’s qualifica- 
tions. 


Perhaps the problem in deciphering for just what the plaintiff is suing and then 
in gleening a theory for plaintiff's alleged entitlement is simply that no one knows 
what discrimination is anymore. Certainly that conclusion appears warranted in 
view of the plethora of bases on which employment decisions are purportedly 
prohibited and the conferment of preferred status to an ever-expanding number 
of claimants. When one adds to these the theory of unwitting discrimination by 
disparate impact, together with the device of class actions, heaped upon a govern- 





*B.A., 1963, Columbia University; LL.B., 1966, Georgetown University. Private practice, Washington, D.C. 
'411 U.S. 792 (1973). 
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ment contract that requires that munificent, but all too often demeaning, notion 
of affirmative action, it becomes difficult indeed to identify a truly discriminatory 
situation. For example, in Maryland recently Mr. Robert E. Lee, seeing the way 
to advancement, changed his name to Roberto Eduardo Leon, much to the 
consternation of the EEOC which stated sua sponte that it would be an abuse of 
federal law to classify an individual as a minority employee simply because of the 
change of his name.“ One wonders what EEOC would say if he had changed his 
sex. At least the Ninth Circuit has stated that Title VII does not proscribe 
transsexual discrimination.* In one Washington case an equal pay suit was dis- 
missed when it appeared that the plaintiff was actually getting more money than 
similarly situated males and less than less qualified females. Since the employer 
continues to be in financial difficulty it appears. that the true problem is the 
existence of the wages rather than their amount.* 


The purpose of this symposium is to develop an approach to evaluating an 
employment civil rights claim, on the theory that proper diagnosis will facilitate 
a more appropriate defensive strategy, or what we used to call a theory of the 
case. 


I. Preliminary Considerations in Diagnosing a Claim 


At the heart of the average individual’s employment discrimination suit is an 
overwhelming sense of unjustifiable rejection. The problem is of course that no 
legislation has sought the establishment of good manners and the federal courts 
do not relish being imposed upon to resolve simple contractual matters. Thus, 
presumably the starting point should be an assumption that no matter how mean 
your client’s treatment of the plaintiff has been, it is not a matter of discrimina- 
tion unless it has been based upon impermissible considerations.* Yet while this 
is but a truism, considerable time and effort are frequently spent in trying to sort 
out claims that have no more basis than simple rudeness at best. Another prob- 
lem with claimants is their frequent resort to nonsequitur reasoning, such as 
reliance solely upon Statistics to prove disparate treatment discrimination when 
only one job is available.° A frequent essential fallacy of claimant’s approach is 
to attribute claimant’s failure to all reasons other than those originating with the 
claimant. The process is simple: ‘‘Since I am obviously qualified there can only 
be one reason why I have not obtained what I sought and that is discrimination.” 





EEOC News Release EPD § 5095, March 13, 
1979. 

3Holloway v. Arthur Anderson & Co., 566 F.2d 
659 (9th Cir. 1977). 

*Goodman v. Antioch School of Law, 85 LC 4 
33,766 (D.D.C. 1977). 

Cf. Martin v. Platt, 386 N.E. 2d 1026, 1028 (Ind. 
App. 1979) (Contract terminable at will permits dis- 
charge on any basis at any time in absence of statute 
or contract term to the contrary). For an historical 


critique of the doctrine, see Feinman, The Develop- 
ment of the Employment at Will Rule, XX The Amer- 
ican Journal of Legal History 118 (April 1976). See 
also 62 ALR 3d 271. In Johnson v. University of Pitts- 
burgh, 435 F. Supp. 1328 (W.D. Pa. 1977), the court 
noted at page 1367 that a clash of personalities is not 
a sufficient basis for liability. 

°At least one circuit court regrettably agrees 
with this dubious notion. Davis v. Califano, 21 FEP 
Cases 272 (D.C. Cir. 1979). 
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As a defendant’s counsel I have often pondered recommending the deposit of one 
year’s salary in the Court and interpleading all applicants. 

This is not to suggest that all cases are frivolous, but it is to argue that the 
expense of handling these cases is growing, and as happened recently in Washing- 
ton where the score at the end of the trial was plaintiff’s attorneys $160,000 and 
claimant $30,000’, that some way has got to be found of getting to the heart of 
a complaint upon its being filed or preferably before suit while it is still in claim 
phase and either deciding it has merit and must be settled or that it is a dog which 
ought to be muzzled. The best way is when EEOC or your local rights office gives 
up a case on the grounds that there is no probable cause to credit the claim. The 
chance of their doing so is greatly aided if counsel can provide them with a 
maximum of information. Except in those rare instances where the claimant is 
motivated by the martyr instinct rather than that simple outrage which can be 
soothed with a monetary ointment to relieve basic greed, a proper diagnosis of 
the complaint when it is first filed, a good review of the facts and a vigorous effort 
to sort out and rule out by motion or otherwise all extraneous claims thereby 
permitting adoption of a persuasive defense, if available, should put a case in a 
position where it can be either settled or tried intelligently. At least where the 
claimant is an individual who must establish an actual injury, as opposed to the 
government that is seeking symmetry of acceptable practices, such an approach 
may work. When we can get the big claims out of a case by showing the court that 
some of the statutes relied upon are inapplicable, that the case involves only one 


basis of discrimination, not half a dozen, that there is no pain and suffering and 
that there is a reasonable prospect of showing that the plaintiff's claim will fail of 
its own internal contradictions, we can sense we have had the good fortune to be 
of service to our client. 


II. The Statutory Basis for the Claim 


It is helpful to bear in mind the statutory basis for a discrimination claim, 
because the availability, applicability and selection of a statute will affect the 
bases of discrimination prohibited, the conditions precedent for invocation of the 
statute, the standards for determining the existence of discrimination, the parties 
to a case, the statute of limitations, and the relief available. 


There are five types of statutes with which university counsel will be dealing: 
namely, (1) those that apply to just about anyone, although interstate commerce 
is often required, such as Title VII, The Equal Pay Act,’ The Age Discrimina- 
tion in Employment Act,'° and The Civil Rights Acts of 1866,'' and 1870;!? (2) 





?Copeland v. Marshall, 20 FEP Cases 79 (D.C. upon any doctrines of state action as stated in Jones v. 
Cir. 1979). Alfred H. Mayer Co., 392 U.S. 409 (1968) and essen- 
842 U.S.C. § 2000 (e). tially, while created to remove the legal incapacity of 
°29 U.S.C. § 206 (d). blacks to enter contracts, now prohibit racial discrimi- 
29 U.S.C. § 621. nation in employment, Johnson v. Railway Express 
42 U.S.C. § 1982. Agency, 421 U.S. 454 (1975), including discrimination 
'242 U.S.C. § 1981. These statutes do not depend against whites, McDonald v. Sante Fe Trail Transpor- 
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those that depend upon the university’s close association with government, there- 
by subjecting the university to constitutional restraints, the so-called state action 
statutes such as The Civil Rights Act of 1871 and The Fifth Amendment to the 
Constitution;!* (3) those that depend upon the university’s being a recipient of 
federal financial assistance, including Title VI,'* Title [X,'° Section 504 of The 
Rehabilitation Act of 1973,'° The Age Discrimination Act of 1975;'7 (4) those 
that depend upon the university’s being a government contractor, such as Execu- 
tive Order 11246,'* Executive Order 11375,'? Section 503 of the Rehabilitation 
Act of 1973, Executive Order 11141,7! The Vietnam Era Veterans Readjust- 
ment Act,” and lastly your local state and city human rights rules. Thus, in the 
District of Columbia, discrimination is now prohibited on all bases, save indi- 
vidual merit; hence specifically prohibited is discrimination by reason of race, 
color, religion, national origin, sex, age, marital status, personal appearance, 
sexual orientation, family responsibilities, matriculation, political affiliation, 
physical handicap, source of income, and place of residence or business.”*“ 


These statutes can be distinguished by the various bases for discrimination 
they purport to prohibit, by whom they may be enforced, the remedies they 
provide, and the conditions precedent for suit thereunder. Since most plaintiffs’ 
counsel follow the theory of pleading by preferable error, an employment civil 
rights complaint usually invokes all statutory bases imaginable whether truly 
appropriate and applicable or not. But since the statutes are not interchangable 
it behooves defense counsel to try to have the claim under each statute separated 
at least in counsel’s mind before proceeding.”* 


Very simply then, one should dissect the complaint by statute and bases for 
discrimination. For example, if the complaint is for sex and race discrimination 
and the statute invoked is Section 1981 from the Civil Rights Act of 1870, you 
know that sex is not covered and no claim is stated.”* Nor for that matter would 





tation Co., 427 U.S. 273 (1976). Suit must presumably 
be brought under these statutes as it has not been 
decided whether suit may be brought directly upon 
either the Thirteenth or Fourteenth Amendment. Mt. 
Healthy City School District Board of Education v. 
Doyle, 429 U.S. 274 (1977). 

'342 U.S.C. § 1983. Equal protection, while not 


'932 Fed. Reg. 14303 (October 13, 1967). 

2029 U.S.C. § 793. 

2129 Fed. Reg. 2477 (February 12, 1964). 

2238 U.S.C. § 2011. 

224D).C. Code § 6-2201 (1973 ed.) (Supp. V). 

23Compare “A party may set forth two or more 
statements of a claim. . .alternately or hypothetically, 


contained expressly in the Fifth Amendment, has by 
court decision been read into it. See Shapiro v. 
Thompson, 394 U.S. 618, 642 (1969); Schneider v. 
Rusk, 377 U.S. 163, 168 (1964); Bolling v. Sharpe, 347 
U.S. 497, 499 (1954). Both race and sex discrimina- 
tion are probably covered under the notion of equal 
protection; cf. Frontiero v. Richardson, 411 U.S. 677 
(1973). 

'442 U.S.C. § 2000 (d). 

'$20 U.S.C. § 1681. 

'©29 U.S.C. § 794. 

'742 U.S.C. § 6101. 

'830 Fed. Reg. 12319 (September 24, 1965). 


either in one count. . .or in separate counts. . .” (Rule 
8(e)(2) FRCP), with “‘Each claim founded upon a 
separate transaction or occurrence. . .shall be stated in 
a separate count. . .whenever a separation facilitates 
the clear presentation of the matters set forth’ (Rule 
10(b) FRCP). If not, consider a motion to separate or 
for a more definite statement (Rule 12(e) FRCP). 
24Sex discrimination is not covered by 42 U.S.C. 
§ 1981, League of Academic Women v. Regents of the 
University of California, 343 F. Supp. 636 (N.D. Cal. 
1972); O’Connell v. Teachers College, 63 F.R.D. 638, 
640 (S.D.N.Y. 1974). See also King v. Catholic Uni- 
versity, _F. Supp._(D.D.C. 1979, CA 76-2328). 
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national origin discrimination be covered,” although recently Hispanic discrimi- 
nation has been included by the Tenth Circuit.*° 


Another preliminary analysis should deal with the issue of whether the 
statutes invoked are applicable by reason of government support. There are five 
issues here. First, whether state support is sufficient to amount to state action for 
proper invocation of The Civil Rights Act of 1871, Section 1983.7” Second, 
whether federal support is sufficient to amount to the equivalent federal action 
to support suit under the Fifth Amendment.” Third, whether the federal support 
is in the form of grant assistance, which invokes Titles VI and IX and Section 504 
discrimination, or contract, which invokes the Executive Orders and Section 503 
discrimination. Fourth, whether there is sufficient nexus between the alleged 
support and the subject matter of the discrimination,” a matter that applies in 
Section 1983, Title VI and Section 504 cases. Fifth, whether the statute reaches 
the challenged conduct, as for example the Judicial feeling that Title IX probably 
does not cover employment” and the proposition that marital status discrimina- 
tion is not the equivalent of sex discrimination.*! 


Now having determined which bases for discrimination are alleged, which 
statutes purport to prohibit it and which statutes are applicable under your 
circumstances you might consider whether the statutes provide for a private right 
of action for the wrongs alleged. Some statutes, mercifully expressly preclude a 





*5Kurylas v. U.S. Dept. of Agriculture, 373 F. 
Supp. 1072 (D.D.C. 1974), affd mem., 169 U.S. 
App. D.C. 58, 514 F.2d 894 (1975). 

2©Manzanares v. Safeway Stores, Inc., 593 F.2d 
968 (10th Cir. 1979). 

2? Adickes v. S.H. Kress & Co., 398 U.S. 144 
(1970). This issue is assumed to be so well understood 
by counsel that further citation is omitted. Cases are 
collected in 37 A.L.R. Fed. 601. 

8Bivens v. Six Unknown Named Agents of the 
Federal Bureau of Narcotics, 403 U.S. 388 (1971); 
Butz v. Economou, 438 U.S. 478 (1978); Davis v. 
Passman, 99 S.Ct. 2264 (1979). 

2°Stewart v. New York University, 430 F. Supp. 
1305, 1314 (S.D.N.Y. 1976), suggests the ‘“‘pin point” 
provision of 42 U.S.C. §2000 (d)-1 would require for 
Title VI cases an equivalent nexus required for § 1983 
cases. See also Quiroz v. City of Santa Ana, 18 FEP 
Cases 1138 (C.D. Cal. 1978) where it was noted that 
Title VI would not be actionable unless the primary 
purpose of the federal money was for employment; 
accord, Feliciano v. Romney, 363 F. Supp. 656, 672 
(S.D.N.Y. 1973). See also Simon v. St. Louis County 
Police Dept., 14 FEP Cases 1363 (E.D. Mo. 1977) 
(Plaintiff must allege that the particular job category 
in which he was allegedly discriminated against was a 
program or activity receiving federal financial assis- 
tance; a Section 504 case); accord, Trageser v. Libbie 


Rehabilitation Center, inc., 590 F.2d 87 (4th Cir. 
1978), cert. denied 99 S. Ct. 2395 (Section 504 not 
actionable unless providing employment is a primary 
objective of the federal aid or discrimination in em- 
ployment necessarily causes discrimination against 
the primary beneficiary of federal aid.) See also Prof- 
fitt v. Consolidation Coal Co., 21 FEP Cases 382 (S.D. 
W. Va. 1979). 

*Islesboro School Committee v. Califano, 593 
F.2d 424 (1st Cir. 1979), accord, Bowling Green v. 
HEW 19 FEP Cases 457 (N.D. Ohio 1979), Univer- 
sity of Toledo v. HEW, 464 F. Supp 693 (N.D. Ohio 
1979); Junior College District v. Califano, 597 F.2d 
119 (8th Cir 1979); Doughety School System v. Cali- 
fano, 19 FEP Cases 688 (M.D. Georgia 1978); Seattle 
University v. HEW, 16 FEP Cases 719 (W.D. Wash. 
1978); Romeo v. HEW, 600 F.2d 581 (6th Cir 1979); 
McCarthy v. Burkholder, 448 F. Supp. 41 (D. Kansas 
1978); Sobel v. Yeshiva University, 21 FEP Cases 49 
(S.D.N.Y. 1979). Contra, Piascik v. Cleveland Mu- 
seum of Art, 426 F. Supp. 779 (N.D. Ohio 1976); 
Caulfield v. New York City Board of Education, 48 
U.S.L.W. 2212 (E.D.N.Y. 1979). 

31 Stroud v. Delta Air Lines, 544 F.2d 892 (Sth Cir. 
1977). See cases in 34 A.L.R. Fed. 648; Willett v. 
Emory and Henry College, 427 F. Supp. 631 (W.D. 
Va. 1977); Wambreim v. J.C. Penney Co., 20 FEP 
Cases 1286 (N.D. Cal. 1979). 
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private right of action such as the 1975 Age Discrimination Act, before amend- 
ment.*? Most private rights of action have been created by the courts. As it 
appears to stand now there is a private right of action under Title VI*? and Title 
IX* and Section 504*° but probably not under the Executive Orders* or under 
Section 503.°” 


Another benefit to be obtained from separating the claims under the statutes 
is to be seen by the application of the statute of limitations. For example both 
Section 1981 and Title VII deal with race, but they are separate statutes and 
proceedings under one will not toll the statute of limitations on the other,** nor 
will a Title VII filing toll the two-year statute of limitations under the Equal Pay 
Act. 


III. The Parties Defendant 


Perhaps as a legacy to the pre-Monell*’ days when public entities were not 
always suable*! plaintiff's counsel developed the style of suing named individual 
defendants individually and as an officer of the corporate defendant. Additional- 
ly it was hoped that by suing more than one person an allegation of conspiracy 
would produce tort damages in excess of simple contract type damages. Certain 
sections of the Civil Rights Act of 1871‘? provide a popular vehicle for this 
technique. Their applicability may, however, depend oi two issues: one, which 
kind of discrimination is alleged and two, whether there really is more than one 
defendant. 


Arguably these statutes apply to conspiracies to violate the implementing 
statutes for either the Thirteenth or Fourteenth Amendments and are applicable 
to the extent and subject to the jurisdictional requirements of those statutes. 
They are not, however, a short cut for Title VII remedies. Thus these statutes will 
reach purely private conduct without state action if the conspiracy pertains to 
race questions,** but will probably require state action before applicable to 





3242 U.S.C. § 6103(c)(2) and § 6104(e). phone Co., 440 F. Supp. 1003, 1010 (D. Del. 1977); 


33Lau v. Nichols, 414 U.S. 563 (1974); Bossier 
Parish School Board v. Lemon, 240 F. Supp. 709 
(E.D.S.C. 1965), aff'd, 370 F.2d 847 (Sth Cir.), cert. 
denied, 388 U.S. 911 (1967). 

4Cannon v. University of Chicago, 99 S. Ct. 1946 
(1979). 

3529 U.S.C. § 794a. 

© Farkas v. Texas Instruments, Inc., 375 F.2d 629 
(Sth Cir.), cert. denied, 389 U.S. 977 (1967); accord, 
Cap v. Lehigh University, 433 F. Supp. 1275 (E.D. Pa. 
1977); contra, Lewis v. Western Airlines, 379 F. Supp. 
684 (N.D. Cal. 1974). 

*’Rogers v. Frito-Lay Inc., 611 F. 2d 1074 (Sth 
Cir. 1980); accord, Anderson v. Erie Lackawana Ry. 
Co., 468 F. Supp. 934 (E.D. Ohio 1979); see also 
Moon v. Roadway Express Co., 439 F. Supp. 1308, 
1309 (N.D. Ga. 1977); Wood v. Diamond State Tele- 


Coleman v. Noland Co., 21 FEP Cases 1248 (W.D. 
Va. 1980). Contra, Hart v. County of Alameda, 21 
FEP Cases 233 (N.D. Cal. 1979); Drennon v. Phil- 
adelphia General Hospital, 428 F. Supp. 809 (E.D. 
Pa. 1977); Duran v. City of Tampa, 430 F. Supp. 75 
(M.D. Fla. 1977); Chaplin v. Consolidated Edison 
Co., 21 FEP Cases 1417 (S.D.N.Y. 1980). 

38Johnson v. Railway Express Agency, Inc., 421 
U.S. 454 (1975). 

Wells v. Pioneer Wear, Inc., —F.2d_(10th Cir. 
1979), cert. denied, 99 S. Ct. 2841. 

4° Monell v. Department of Social Services of the 
City of New York, 436 U.S. 658 (1978). 

4'See Monroe v. Pape, 365 U.S. 167 (1961). 

4242 U.S.C. § 1985 (3) and 42 U.S.C. § 1986. 

“Griffin v. Breckenridge, 403 U.S. 88 (1971). 
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private conspiracies to violate civil rights generally.** 


It is now clear, however, that a conspiracy requires two distinct legal entities 
and that a corporate officer cannot conspire in the eyes of the law with his own 
corporation any more than two officers of the same corporation can.*° One 
should note, however, that there is a distinction to be made here. While there 
may not be a legal conspiracy there may nevertheless be individual co-defendants 
who may be liable. Their role in directing the case may cause such a conflict that 
they will require independent counsel. Indemnity is also a matter that should be 
considered early on in the proceeding. 


IV. What is the Gist of the Complaint? 


The matter which lies at the heart of the claim is frequently also the most 
difficult; namely, were the acts of the defendant discriminatory against the plain- 
tiff? Possibly before the effects test this was an easier matter. Plaintiffs often do 


not couch the complaint in explicit terms as to whether it is for disparate 
treatment*’ or disparate impact 


4 


they are suing. But again the question must be, 





“4Murphy v. Mount Carmel High School, 543 
F.2d 1189 (7th Cir. 1976). See also Action v. Gannon, 
450 F.2d 1227 (8th Cir. 1971) (blacks enjoined from 
disrupting religious services); contra, Weise v. Syra- 
cuse University, 522 F.2d 397 (2nd Cir. 1975). But see, 
Great American Fed. S. & L. Ass'n. v. Novotny, 99 
S.Ct. 2345 (1979) (Stevens, concurring opinion). 

“5 Dombrowski v. Dowling, 459 F.2d 190 (7th Cir. 
1972); Jones v. Hopper, 410 F.2d 1323 (10th Cir. 
1969); Green v. The Johns Hopkins University, — F. 
Supp. — (D. Md. 1979); Lieberman v. Gant, 20 FEP 
Cases 877, 895 (D. Conn. 1979); Rubenstein v. Uni- 
versity of Wisconsin, 422 F. Supp. 61 (E.D. Wisc. 
1976); Girard v. 94th Street and Fifth Avenue, 396 F 
Supp. 450 (S.D.N.Y. 1975), aff'd, 530 F.2d 66 (2nd 
Cir.), cert. denied, 425 U.S. 974 (1976); Cole v. Uni- 
versity of Hartford, 391 F. Supp. 888 (D. Conn. 1975); 
Milburn v. Blackfricka Promotions, Inc., 392 F. Supp. 
434 (S.D.N.Y. 1974); contra, Jackson v. University of 
Pittsburgh, 405 F. Supp. 607 (W.D. Pa. 1975); Rackin 
v. University of Pennsylvania, 386 F. Supp. 992 (E.D. 
Pa. 1974). But see, Johnson v. University of Pitts- 
burgh, 435 F. Supp. 1328 (W.D. Pa. 1977); Keddie v. 
University of Pennsylvania State University, 412 F. 
Supp. 1264, 1276 (M.D. Pa. 1976); Hanshaw v. Dela- 
ware Tech. & Community College, 405 F. Supp. 292 
(D. Del. 1975). In Great American Federal Savings & 
Loan Association v. Novotny, 99 S. Ct. 2345, 2349 
(1979), where the Court held that 42 U.S.C. § 1985(3) 
cannot be used as a remedy for Title VII rights, foot- 
note 11 states ‘‘For the purposes of this question, we 
assume but certainly do not decide that the directors 


of a single corporation can form a conspiracy within 
the meaning of § 1985(3).” 

“°Endress v. Brookdale Community College, 144 
N.J. Super. 109, 364 A.2d 1080 (1976); Tillman v. 
Wheaton-Haven Recreation Ass'n. Inc., 517 F.2d 1141 
(4th Cir. 1975). 

"Disparate treatment: 

(a)Intent to discriminate must be proven. /nterna- 
tional Brotherhood of Teamsters v. United States, 431 
U.S. 324 (1977); accord, Presseisen v. Swarthmore 
College, 442 F. Supp. 593, 598 (E.D. Pa. 1977). 


(b)Plaintiff must prove defendant's articulated non- 
discriminatory reasons are but a pretext for discrimi- 
nation. McDonnell Douglas Corp. v. Green, 411 U.S. 
792, 804, (1973); see also Furnco Construction Corp. 
v. Waters, 438 U.S. 567 (1978). 
“Disparate effect: 

(a)Plaintiff must prove that facially neutral standards 
have a disproportionate impact upon a protected 
class. Griggs v. Duke Power Co., 401 U.S. 424 (1971). 
(b) Plaintiff must prove that other non-discriminatory 
methods would also suffice if the defendant estab- 
lishes that the challenged requirements are job re- 
lated. Albemarle Paper Co. v. Moody, 422 U.S. 405, 
425 (1975). It should be noted that EEOC character- 
istically believes that the matter of other non- 
discriminatory suitable requirements is a burden that 
the employer bears, i.e., that there are no others or 
that the employer has selected the one with the least 
adverse impact. See 29 C.F.R. § 60-3, Uniform Guide- 
lines on Employee Selection Procedures (43 Fed. 
Reg. 38290, 38297 (August 25, 1978)). The Supreme 
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under which statute does the claim lie? For example, it is clear that where the 
claim is grounded on Section 1983 or the Constitution, proof of discriminatory 


intent or purpose is required even where the claim is founded on disproportionate 
t”? 


impact*’, and it may also be required in a Section 1981 or Section 1982 case.*° In 
Title VII cases the plaintiff must establish a prima facie case before the defendant 
need do anything” but Title VII divides discrimination into disparate treatment, 
where intent to discriminate must be proven,” and disparate effect, where inten- 
tion is irrelevant, but disproportionate impact is crucial.** Presumably the stan- 
dard set forth in McDonnell Douglas Corp. v. Green,™ for establishing a prima 
facie case of disparate treatment discrimination under Title VII applies under the 
1967 Age Discrimination Act for disparate age discrimination, at least that is 
suggested by some courts.°° Some courts have on occasion spoken in a way that 
is helpful for universities in this area, one by suggesting the addition of irregu- 
larity in the proceeding as a fifth element in the McDonnell Douglas test where 
denial of tenure is alleged,*° and by stating that the university need only artic- 
ulate*’ not prove*® a non-discriminatory reason for the disparate treatment in 
order to put the burden back on the plaintiff to show that the articulated reason 
was pretextual.*’ At this point one wonders if solace may be found in the eviden- 
tiary principle from the constitutional cases that if the defendant can show the 
same result would have occurred absent an unconstitutional basis there has been 





Court has, however, stated that there is no support 
either in the nature of the prima facie case or the 
purpose of Title VII for a requirement that hiring 
practices must be the method which allows the em- 
ployer to consider the qualifications of the largest 
number of preferred status group applicants. Furnco 
Construction Co. v. Waters, 438 U.S. 567 (1978). 

Washington v. Davis, 426 U.S. 229 (1976); Vil- 
lage of Arlington Heights v. Metropolitan Housing De- 
velopment Corp., 429 U.S. 252 (1977); Massachusetts 
v. Feeney, 99 S. Ct. 2282 (1979). 

While Williams v. De Kalb County, 582 F.2d 2 
(Sth Cir. 1978) states that a showing of purposeful 
discrimination is required, the Supreme Court dodged 
the issue in County of Los Angeles v. Davis, 99 S.Ct. 
1379 (1979), on the grounds of mootness. 

5'General Electric Co. v. Gilbert, 429 U.S. 125 
(1976). 

‘2International Brotherhood of Teamsters v. 
United States, 431 U.S. 324, 335 (1977); accord, Pres- 
seisen v. Swarthmore College, 442 F. Supp. 593, 598 
(E.D. Pa. 1977). 

Griggs v. Duke Power Co., 401 U.S. 424 
(1971); Albemarle Paper Co. v. Moody, 422 U.S. 405 
(1975); see also Dothard v. Rawlinson, 433 U.S. 321 
(1977). 

54411 U.S. 792, 802 (1973). 

°SRodriquez v. Taylor, 569 F.2d 1231 (3rd Cir. 
1977), cert. denied, 435 U.S. 1010 (1978); Schwager v. 


Sun Oil Co., 591 F.2d 58 (10th Cir. 1979); Loeb v. 
Textron, Inc., 20 FEP Cases 29 (1st Cir. 1979). 

°°Huang v. College of Holy Cross, 436 F. Supp. 
639, 653 (D. Mass. 1977) (irregularity substituted for 
the fourth element in McDonnell Douglas). The deci- 
sion rested in part on Faro v. New York University, 
502 F.2d 1229 (2nd Cir. 1974), which the Second Cir- 
cuit has now stated has been misconstrued; see Powell 
v. Syracuse University, 580 F.2d 1150, 1153 (2nd Cir. 
1978); contra, Jepsen v. Fla. Bd. of Regents, 21 FEP 
Cases 1700 (Sth Cir. 1980). For other recent tenure 
cases see Cap v. Lehigh University, 450 F. Supp. 460 
(E.D. Pa. 1978); Davis v. Weidner, 596 F.2d 726 (7th 
Cir. 1979); Kunda v. Muhlenberg College, 22 FEP 
Cases 62 (3rd Cir. 1980) (failure to advise of necessity 
for Master’s Degree). 

°7Furnco Construction Corp. v. Waters, 438 U.S. 
567, 578 (1978). 

8Board of Trustees of Keene State College v. 
Sweeney, 439 U.S. 14 (1978) remanding 569 F.2d 169 
(1st Cir. 1978) (‘““employer need only articulate not 
prove non-discriminatory reason”), on remand 20 
FEP Cases 718 (D.N.H. 1979) and 20 FEP Cases 759 
(Ast Cir. 1979). See also Powell v. Syracuse University, 
580 F.2d 1150 (2nd Cir. 1978); Smith v. University of 
North Carolina, 18 FEP Cases 913 (M.D.N.C. 1978). 

°°McDonnell Douglas Corp. v. Green, 411 U.S. 
792, 802 (1973). 
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no violation of the plaintiff's rights,” in light of the contrary principles in labor 
law.°! At least Title VII provides that no court shall order employment or back 
pay if the grievant was denied the same for any reason other than those pro- 
hibited by the act.” 


If the basis for the claim is religious discrimination under Title VII it may be 
argued that it is up to the plaintiff to show that the accommodation defendant 
should have made would not have been costly.©? A question arises whether this 
standard will provide guidance on what constitutes reasonable accommodation in 
Sections 503 and 504 for employment of the handicapped. Certainly the recent 
Supreme Court pronouncement that ‘“‘an otherwise qualified person” is one who 
is able to meet all of a program’s requirements for admission in spite of a 
handicap, while applied to a student plaintiff and not an employee, is encourag- 
ing, since the Court also stated with respect to the Section 504 obligation (as 
opposed to that of Section 503) that HEW would lack the authority to direct 
“affirmative action”. 


V. Pretext, Feasible Alternatives, 
and Reasonable Accommodation 


The real battleground in discrimination cases probably will center around 
three concepts: in disparate treatment cases, it will be pretext; in disparate effect 
cases, it will be feasible alternatives vs. BFOQ; and in religious and handicap 
cases, reasonable accommodation. The question is how does one recognize one 
of these elements when it is present. We know the plaintiff's position, every 
articulated non-discriminatory basis is pretextual, every BFOQ is the least feasi- 
ble standard and every barrier is unreasonable. Yet defendant’s light at the end 
of a hoped for tunnel of summary judgment is a clear perception and enunciation 
of why his client’s asserted basis for behavior is in conformity with law. Let us 
look at a few cases and see in Langdell style whether a few principles may be 
gleened. 


In one case in the last year in Washington the plaintiff placed great eviden- 
tiary value in this statement alleged to have been made by an authorized repre- 
sentative of the University where she was working on a government contract that 
required her to deal with industrial workers: “You are a lady from academia who 
can’t get along with labor and management.” At first blush this appeared to be 
a smoking gun until it was analyzed. Suppose the statement is turned around as 
in “You are a man from academia who can’t get along with labor and manage- 
ment.” It is now readily seen that the linchpin of prejudice in the statement is not 





©°Mt. Healthy City School District Board of Edu- 6242 U.S.C. § 2000e-5(g). 
cation v. Doyle, 429 U.S. 274 (1977); Village of Ar- °3 Transworld Airlines Inc. v. Hardison, 432 U.S. 
lington Heights v. Metropolitan Housing Development 63 (1977). New EEOC Proposed Guidelines were 
Corp., 429 U.S. 252 (1977). published 44 Fed. Reg. 53706, September 14, 1979. 
®1NLRB v. Great Dane Trailers, Inc., 388 U.S. °4Southeastern Community College v. Davis, 99 


26, 34 (1967). S.Ct. 2361, 2369 (1979). 
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sex but academia. Since academia is not a prohibited basis for decision making 
there is no discrimination. What often appears to be discriminatory, upon anal- 
ysis, is not. Ancther fairly typical example is where there is discrimination but it 
is not the procuring cause of plaintiff’s loss, such as where a sex based advertise- 
ment is for a $600 a month job and the female plaintiff will not accept less than 
$1,000.°° Therefore, the first inquiry should be, is there even a prima facie case 
of discrimination for the plaintiff? 


Assuming the plaintiff has shown difference either in treatment or result, 
what should we guard against to avoid pretext or the adoption of the more 
onerous or unreasonable requirements? It is here that pre-claim counseling can 
be essential. Since discrimination laws have changed the notion of an employ- 
ment contract terminable at will, an employer who acts without any particular 
reason is susceptible to a charge of discrimination because all he can say is I acted 
because I felt like it. This is not an articulated non-discriminatory reason or 
BFOQ, although in denial of tenure or renewal, heretofore, it would have been 
sufficient under the terms of the contract because no reasons need be given or for 
that matter legally actually need to exist. 


For many years employers thought that it was better in fact not to give 
reasons. Now all that has changed whenever we must deal with a member of a 
preferred status group. Therefore the second principle is, there must always be 
an actual basis for personnel decision making. Counsel can play a key role in the 
selection of the basis with the greatest persuasiveness. If counsel has not been 
involved in the process an investigation may disclose several possible bases, such 
as incompetence, abrasiveness, etc. In the past a general sense that a combination 
of unarticulated but felt reasons justified the action on a sufficient ethical basis. 
Now we should pick one and be prepared to go the distance with it. Which one 
do we pick? The one we can prove with the least effort and which is most likely 
to withstand close scrutiny. And here we are with this pretext business. If we need 
not renew a non-tenured faculty member and we need not give any reason, then 
when a charge of discrimination is made and a reason is offered in defense it is 
called pretextual precisely because we didn’t give reasons when we failed to 
renew someone else’s contract. In disparate treatment cases, therefore, the ‘‘case 
will usually turn on whether a plaintiff carries his or her burden in showing that 
the proffered justification is merely a pretext for discrimination” and in dis- 
parate impact cases whether the plaintiff can show that some other criterion or 
selection procedure with less of a disparate impact would serve the university’s 
legitimate interests as well.®’ 





®5 Banks v. Heun-Norwood, 566 F.2d 1073 (8th 
Cir. 1977). 

“°Smith v. University of North Carolina, 18 FEP 
Cases 913, 916 (M.D.N.C. 1978). 

®’Scott v. University of Delaware, 455 F. Supp. 
1102 (D. Del. 1978), affirmed in part, 601 F.2d 76 (3rd 
Cir.), cert. denied, 21 FEP Cases 96 (1979) (Ph.D. 
requirement has a disparate impact on blacks but is 


justified by the legitimate interest of the University in 
hiring and advancing persons who are likely to be 
successful in adding to the fund of knowledge in the 
teaching of graduate students in those disciplines and 
plaintiff failed to suggest an alternative criterion or 
selection procedure which would serve that interest as 
well.) Accord, Campbell v. Ramsay, 22 FEP Cases 83 
(E.D. Ark. 1980). 
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A pretext is, to use a popular Washington expression, a cover-up for discrim- 
ination. It may be an inconsistency in treatment of the plaintiff, such as a raise 
before a discharge or an inconsistency in treatment of the plaintiff among others 
in the work class. It is clear that a pretext is not, however, merely a subjective 
or soft articulation of a legitimate non-discriminatory reason, although such 
evidence is not as persuasive as objective reasons.™ Since the Supreme Court 
believes the plaintiff should have great latitude in attacking defendant’s grounds 
as a pretext, the selection of these grounds requires care. But merely because one 
of several grounds arose after the fact or was pretextual does not taint the 
others,”’ so a poor selection can be corrected. It will be helpful undoubtedly in 
a university context where personnel decision making turns on soft criteria to be 
able to demonstrate that a reduction in force is genuine,”! that there are pre- 
determined personnel procedures to which the university has adhered, that the 
university has generally treated the plaintiff fairly, that the university has a 
generally fair policy with regard to holders of preferred status, that evaluations 
are written and that members of preferred status groups are in on the decision 
making. ’? In this way the case can be “‘cleaned”’ up and the court can be made 
to focus on the inadequacies of the plaintiff's case rather than on the defendant’s 
disorganized employment conditions. 


It would nevertheless seem that a university’s best defense to charges of 
discrimination involving faculty appointments will be reliance upon peer review. 
The free exercise of scholarly judgment is a part of the academic freedom of the 


university.’° If as a result of candid observations made by peer review a grievant 
does not receive appointment or tenure the decision can probably be more easily 
defended since “‘. .. a sincere belief that a person is not qualified for a job is an 
adequate justification for an employment decision and rebuts a complainant’s 
prima facie case.”’’* Unfortunately the likelihood of obtaining a summary judg- 
ment is greatly reduced where subjective personnel decisions are made because 
the court will want to hear the testimony of those making the decisions. 


It should be noted that the effective statute of limitations on discrimination 
claims is much shorter than ordinary limitation periods,’> thus permitting a situa- 





°8McDonnell Douglas Corp. v. Green, 411 U.S. 
792 (1973); Furnco Construction Corp. v. Waters, 438 
U.S. 567 (1978). 

°The mere fact that a judgment is subjective 
does not make it illegal. Miller v. Jones Truck Lines, 
20 FEP Cases 1747 (E.D. Ark. 1979). 

Mosby v. Webster College, 563 F.2d 901 (8th 
Cir. 1977). 

7'See by analogy Schwager v. Sun Oil Co., 591 
F.2d 58 (10th Cir. 1979). 

72 Davis v. Weidner, 596 F.2d 726 (7th Cir. 1979). 

Lynn v. Regents of the University of California, 
21 FEP Cases 313 (C.D. Cal. 1979). 

™4Smith College v. Massachusetts Commission 
Against Discrimination, 380 N.E. 2d 121, 127 (Mass. 


1978), quoted in Lieberman v. Gant, 20 FEP Cases 
877 (D.C. Conn. 1979) (three areas in which grievant 
was evaluated by peers: teaching, scholarship, and 
service to the university). 

75(a) Title VII contains two limitations periods: 
the charge must be filed within 180 days of the alleged 
act of discrimination or within 300 days, if charge filed 
with local rights agency, or within 30 days after such 
agency has terminated its proceedings, whichever oc- 
curs first; see Olson v. Rembrandt Printing Co., 511 
F.2d 1228 (8th Cir. 1975). While courts have some- 
times been lenient with plaintiffs on this requirement 
((cf. Robinson v. Lorillard Corp., 444 F.2d 791 (4th 
Cir. 1971) (“‘continuing” violation)), there is strong 
support for the jurisdictional statute of limitations 
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tion in which potential claims may lapse. The effect of a lapsed claim, however, 
should not be used to show the defendant’s propensity for discriminatory conduct 
for the Supreme Court has stated that the employer is entitled to treat a past act 
as lawful after the grievant fails to file a timely charge. At best such act “may 
constitute relevant background evidence.””° As a rule of thumb remember that 
if there doesn’t seem to be any good reason for personnel action, the one you 
come up with might be a pretext. 


VI. Conclusion 


In conclusion it would appear that a proper diagnosis of a claim consists of 
sorting out (1) which statutory bases are pertinent and applicable to which pro- 
hibited acts of discrimination, (2) which parties are involved, (3) what kind of 
discrimination is alleged, that is, disparate treatment, disparate impact or un- 
reasonable non-accommodation, and (4) whether your client’s asserted justifica- 
tion can pass muster under the relevant tests. After these steps have been taken 
you will be ready to consider more intelligently the considerations that the next 
authors will develop. 





that requires suit to be brought within 90 days of the 
right to sue letter. In fact when such letter is sent to 
grievant’s attorney who fails to open it no extension is 
granted for “this Court’s jurisdiction can hardly be 
made to depend on an individual’s habits or decisions 
as to when to open his mail;”’ King v. Catholic Uni- 
versity, — F. Supp. — (D.D.C. #76-2328, 1979); con- 
tra, Kreinberg v. WMAR, Inc., 19 FEP Cases 951 (D. 


Md. 1979). 
(b) Age Discrimination Act, 29 U.S.C. § 626 (d), sets 
forth time periods within which claims should be filed 
administratively, but the grievant has two years within 
which to file suit under 29 U.S.C. § 255; see Oscar 
Mayer & Co. v. Evans, 99 S. Ct. 2066 (1979). 
United Air Lines, Inc. v. Evans, 431 U.S. 553, 
558 (1977). 








CONTINUING CONTROVERSY 
IN EQUAL EMPLOYMENT LAW 


CARL W. VOGT* and MARTIN J. ROBLES** 


I. Introduction 


The field of employment discrimination law continues to expand at an ex- 
traordinary rate, so that staying abreast of current developments is a formidable 
task. While many of the developing issues are both interesting and significant, 
and are individually worthy of serious analysis, the very depth and breadth of the 
controversies are of interest as an illustration of the dynamics of the rapid growth 
of this body of law. This article will, therefore, survey some of the issues currently 
in controversy which, as they are resolved, are expected to have significant 
impact. 


II. Wage Comparability 


A significant substantive issue now developing in the courts is that of wage 
comparability in the context of sex discrimination. Under this concept a few 
plaintiffs have argued that where women predominate in a particular job cate- 


gory, and where the work performed by the women is of comparable value to the 
employer as the work performed by men occupying another, higher paying, job 
category, that employer is guilty of sex discrimination under Title VII of the Civil 
Rights Act of 1964.! This is in contrast to the showing traditionally required under 
the Equal Pay Act? that the lower paid female is performing a task requiring skill, 
effort, and responsibility substantially equal to that of the task performed by the 
higher paid male.° 

The major obstacles faced by plaintiffs asserting the comparability theory 
are questions concerning, first, whether the Bennett Amendment to Title VII,* 
which has been construed to make Title VII coextensive with the Equal Pay Act 
in cases of sex-based wage discrimination, forecloses suits under the comparable 
wage theory and, second, whether Title VII, assuming it is broader than the 





*B.A., 1958, Williams College; LL.B., 1965, University of Texas. Private practice, Washington, D.C. 
**Mr. Robles is a student at the National Law Center, George Washington University. 


'42 U.S.C. § 2000e et seq. (1974). It shall not be an unlawful employment practice 

229 U.S.C. § 206(d)(1978). under this subchapter for any employer to differ- 

3Cf. Corning Glass Works v. Brennan, 417 U.S. entiate upon the basis of sex in determining the 

188 (1974). amount of the wages or compensation paid or to 

‘Section 703(h) of Title VII, 42 U.S.C. be paid to employees of such employer if such 

§ 2000e-2(h). The Bennett Amendment provides: differentiation is authorized by the provisions of 
section 206(d) of Title 29 [the Equal Pay Act]. 
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Equal Pay Act with regard to wage discrimination based on sex, is broad enough 
to embrace wage comparability suits. 


The courts have split on the first question. In JUE v. Westinghouse Electric 
Corp.,° a New Jersey District Court was faced with a claim squarely based on a 
comparable wage theory. The court held, on the basis of legislative history and 
a 1965 Guideline published by the Equal Employment Opportunity Commission 
(““EEOC” or “the Commission’’) that Title VII with respect to sex-based wage 
discrimination is coextensive with the Equal Pay Act. Plaintiffs, therefore, had 
to meet the Equal Pay Act standards for relief and show that the work performed 
by them was substantially equal to the work performed by their male counter- 
parts.° This position was recently rejected by the Ninth Circuit in Gunther v. 
County of Washington,’ which held that the Bennett Amendment merely incor- 
porates the four statutory affirmative defenses contained in the Equal Pay Act 
into Title VII.° Thus, if plaintiffs could show that part of the wage differential 
between males and females was due to sex discrimination (and if the four de- 
fenses to the Equai Pay Act were inapplicable) they could obtain relief under 
Title VII.’ 


While the court in Gunther never actually mentioned wage comparability, it 
opened the way for the introduction of this concept into the law of sex-based 
wage discrimination. Clearly, one of the proofs that plaintiffs will have available 
to show how much of a wage differential was due to sex discrimination will be to 


show the relative value to the employer of the work performed. Hence, compar- 
ability may be important regardless of whether it will independently support a 
violation of Title VII. 


In Christensen v. State of lowa,'° however, the Eighth Circuit held that a 
showing that two job classifications, although unequally compensated, had com- 
parable worth to the employer under the “Hayes Evaluation System,” did not 
establish a prima facie case under Title VII. Plaintiffs argued that the low wages 
paid for jobs held predominately by women were the result of historical discrimi- 





°19 FEP Cases 450 (D.N.J. 1979), certified for 
interlocutory appeal on this issue, 19 FEP Cases 1028 


that he would pay her $30 a week more if she was 
male. For want of a male counterpart performing 


(D.N.J. 1979). 

®Id. at 457. 

7602 F.2d 882 (9th Cir. 1979). 

Id. at 889. The Equal Pay Act permits wage 
differentials for jobs requiring equal skill, effort, and 
responsibility only if such differentials are pursuant to 
(i) a seniority system; (ii) a merit system; (iii) a 
system which measures earnings by quantity or quality 
of production; or (iv) a differential based on any other 
factor other than sex... .” 

°The court in a footnote explained the type of 
factual situations it was contemplating: 

Assume for example, that an employer tells a 

female worker, not employed at a position that is 

substantially equal to that performed by a male, 


equal work, such blatant discrimination would 
not be prohibited by the Equal Pay Act... .We 
find no indication, however, that the Bennett 
Amendment was intended to legalize such prac- 
tices under Title VII. Likewise, in a situation 
where primarily women are employed in a type of 
job that is comparable but not substantially equal 
to that performed by men, an employer is free 
under the Equal Pay Act to decrease the wages of 
the women solely because of their sex. Such a 
practice is prohibited by the plain language of 
§703 and will continue to be under our interpreta- 
tion of the Bennett Amendment. 


602 F.2d at 890 n.9 (citation omitted). 
10563 F.2d 353 (8th Cir. 1977). 
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natory practices. But the court, in rejecting this argument, noted that ‘nothing 
in the text and history of Title VII suggest[s] that Congress intended to abrogate 
the laws of supply and demand or other economic principles that determine wage 
rates for various kinds of work.’’!' 


As Westinghouse and Gunther illustrate, the issue of wage comparability is 
certain to continue to arise notwithstanding Christensen. Furthermore, both the 
EEOC and the OFCCP have recently endorsed the comparable wage theory, so 
that employers may soon find that they are wrestling with the issue in proposed 
consent decrees despite of the dearth of judicial endorsements. Moreover, if 
wage comparability is accepted as a method of demonstrating a violation of Title 
VII, it has the potential for enormous impact. It has been suggested, for example, 
that if wage comparability were the rule it would interfere with the supply and 
demand mechanism that helps adjust imbalances in the work force, and that, 
carried to its extreme, it would constitute a form of wage control. !? 


III. Procedural Prerequisites 


The procedural sections of Title VII'* have been an inexhaustible source of 
litigation. For example, the requirement that a charge be filed with the EEOC 
within 180 days of the alleged discriminatory act (or 300 days in a deferral state; 
i.e., one in which a state or local agency is available to redress the injury) was 
initially held to be a jurisdictional prerequisite to suit under Title VII and there- 


fore not subject to waiver or tolling.'* The trend now, however, is toward deci- 
sions holding that these statutory time limitations are analogous to statutes of 
1 


limitations, and are subject to equitable tolling principles.'“* Thus, each case 


raising this issue will rest on its own facts and each new factual situation is a 
potential source of litigation. 


In International Union of Electrical, Radio & Machine Workers v. Robbins 
& Myers, Inc., Justice Rehnquist noted that “‘[i]n defining Title VII’s jurisdic- 
tional prerequisites ‘with precision’, Congress did not leave to courts the decision 
as to which delays might or might not be ‘slight’”.'° Nevertheless, this language 
had not been read to foreclose extension of the time periods for equitable rea- 
sons, and a number of courts have since held that despite the Court’s characteri- 





"Id. at 356. Note that market price does not jus- 
tify a violation of the Equal Pay Act. /d. at 356 n.7, 
and cases cited therein; Corning Glass Works v. Bren- 
nan, 417 U.S. 188 (1974); Hodgson v. Brookhaven 
General Hospital, 436 F.2d 719, 726 (Sth Cir. 1970). 

'2G.§. Crystal, Comparable Worth?, Wall Street 
Journal, Nov. 5, 1979, at 30. 


'$Section 706 of Title VII, 42 U.S.C. § 2000e-5. 

'SE.g., In re Consolidated Pretrial Proceedings in 
Airline Cases, 582 F.2d 1142, 1151 (7th Cir. 1978) 
(employer’s failure to assert as a defense plaintiff's 
filing beyond 90-day period did not constitute a 
waiver). 


'*AThere are two limitation periods under Title 
VII. The first, which this article discusses, pertains to 
when a charge should be filed, 42 U.S.C. § 
2000e-5(e). The second, not discussed herein, re- 
quires that a complaint be filed in court within 90 days 
after a notice of right to sue has been given, 42 U.S.C. 
§ 2000e-6(f)(1). This later statute of limitations is 
jurisdictional; see Alexander v. Gardner-Denver, 415 
U.S. 36, 47 (1974). 

'5429 U.S. 229, 240 (1976) (citation omitted). In 
a footnote, the Court stated that no need had been 
shown in this case for tolling of the statutory time 
period. /d. at 240 n.13. 
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zation of the time periods as ‘‘jurisdictional”, they are more analogous to statutes 
of limitations and are therefore subject to equitable tolling. 


Thus, in Leake v. University of Cincinnati,'® the Sixth Circuit held that the 
statutory time limits can be waived by agreement of the parties. The court quoted 
a letter from university counsel confirming a request for time to investigate 
plaintiff's allegations, and assuring her that the delay would not be used by the 
University ‘‘to in any way prejudice. . .[her] rights with regard to any statute of 
limitations.”’!? The court noted that “the University was on notice that plaintiff 
was asserting rights pursuant to Title VII and provided the University with the 
protections which limitation periods are intended to provide.”’'® 


The Leake case and the other recent cases addressing this issue’? make clear 
that the focus of litigation will now shift from semantical distinctions between 
“jurisdictional requirements” and “‘statutes of limitations” to the question of 
whether particular facts will justify judicial expansion of the statutory time limi- 
tations in a given case. 


A related controversy concerns the continuing violations theory. Under this 
theory, plaintiffs seek to circumvent the statutory time periods within which a 
charge must be filed by arguing that past conduct can be redressed if it has a 
continuing discriminatory impact. In United Air Lines, Inc. v. Evans,”° the Su- 
preme Court denied the claim of a stewardess who had been rehired by United 
Airlines in 1972 after having been forced to resign in 1968 in violation of Title 


VII, that the airlines’ refusal to credit her with any pre-1972 seniority was a 
violation of Title VII. The seniority system, she argued, gives “‘present effect to 
the past illegal act and, therefore, perpetuates the consequences of forbidden 
discrimination”’.2! The Court held that under Section 703(h) of Title VII,” the 
seniority system was facially neutral, and therefore could not be challenged on 
the basis of past discrimination.”’ In addition, however, the Court noted: 





16605 F.2d 255 (6th Cir. 1979); see also Chappell 
v. EMCO Machine Works Co., 601 F.2d 1295 (Sth 
Cir. 1979) (equitable tolling not justified under the 
facts. J. Wisdom, dissenting, would have tolled the 
time period in this case); Hart v. J.T. Baker Chemical 
Corp., 598 F.2d 829 (3rd Cir. 1979) (equitable tolling 
not justified under the facts); Bethel v. Jefferson, 589 
F.2d 631, 640-43 (D.C. Cir. 1978) (failure to file with 
the EEOC first was excused by ambiguity in the stat- 
ute); Smith v. American President Lines, Ltd., 571 
F.2d 102, 108-111 (2nd Cir. 1978) (equitable tolling 
not justified under the facts); Dartt v. Shell Oil Co., 
539 F.2d 1256 (10th Cir. 1976) (equitable tolling 
justified), aff'd by an equally divided court, 434 U.S. 
99 (1977) (ADEA case); Reeb v. Economic Oppor- 
tunity Atlanta, Inc., 516 F.2d 924 (Sth Cir. 1975) (jur- 
isdictional time period does not begin running until 
plaintiff knew or should have known of the violation). 


17605 F.2d at 258. 

187d. at 259. 

'9See cases cited in note 16 supra. 

20431 U.S. 553 (1977); see also International Bro- 
therhood of Teamsters v. United States, 431 U.S. 324, 
343-56 (1977). 

71431 U.S. at 557. 

2242 U.S.C. § 2000e-2(h). This section provides: 


Notwithstanding any other provision of this title, 
it shall not be an unlawful employment practice 
for an employer to apply different standards of 
compensation, or different terms, conditions, or 
privileges of employment pursuant to a bona fide 
seniority or merit system. ..provided that such 
differences are not the result of an intention to 
discriminate because of race, color, religion, sex, 
or national origin. ... 

3431 U.S. at 558-60. 
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A discriminatory act which is not made the basis for a timely charge is 
the legal equivalent of a discriminatory act which occurred before the 
statute was passed. It may constitute relevant background evidence in 
a proceeding in which the status of a current practice is at issue, but 
separately considered, it is merely an unfortunate event in history which 
has no present legal consequences.” 


In spite of this broad language, some lower courts have read Evans narrowly. 
In Patterson v. American Tobacco Co.,”° for example, the Fourth Circuit held 
that the residual effects of a discriminatory promotional system would support a 
finding of violations of Title VII. The defendant’s current policies were facially 
neutral but perpetuated the effects of discriminatory practices which occurred in 
1963, before the passage of the Act. As Patterson shows, the distinctions to be 
drawn are delicate if not illusory.”° 


In the recent case of Trabucco v. Delta Airlines,”’ the Sixth Circuit, relying 
on Evans, dismissed as untimely plaintiff's charge of sex discrimination even 
though she argued that the persisting effects of an allegedly discriminatory job 
reclassification were sufficient to support her claim. The court noted that the 
plaintiff’s current employment was not contended to be a violation of Title VII.78 
Thus, notwithstanding Patterson and the Airline Cases, it seems clear that de- 
fense counsel will continue to rely on Evans in future cases, and that the line 
between continuing violations and past violations will be in flux. 


Still another procedural issue now developing concerns the charge filing 
requirements in a deferral state and the relationship between the requirements 
imposed by the courts under the Age Discrimination in Employment Act 
(ADEA)”’ and under Title VII. In Oscar Mayer & Co. v. Evans,*’ the Supreme 
Court held that resort to a state agency under Section 14(b) of the ADEA*! was 
mandatory, not optional as the lower court had held. Plaintiff could meet this 
state or local filing requirement, however, by filing with the state after bringing 
suit in federal court, even though the state filing was untimely under state law. 





241d. at 558. could remain as plaintiffs. The court explained that 
*°586 F.2d 300 (4th Cir. 1978); see also White v. [t]he distinction. ..drawn between those termi- 
City of Suffolk, 460 F. Supp. 516 (E.D. Va. 1978). nated employees who returned to employment in 
©The case of In Re Consolidated Pretrial Pro- ground duty positions and those who did not 
ceedings in the Airline Cases, 582 F.2d 1142, 1144-50 
(7th Cir. 1978), while decided prior to Evans, is also but nonetheless important one. . . .[But] perma- 
illustrative. There the court held that employees who nent severance of the employment relationship 
had been fired by the airlines pursuant to a discrimina- destroys the ties through which the direct impact 
tory rule (forbidding mothers from working as flight of discrimination may be transmitted. 
attendants) but whose firing occurred more than 90 Id. at 1150. 
days before the EEOC filing, could not take advan- 27590 F.2d 315 (6th Cir. 1979 
tage of a continuing violation theory. Nevertheless, 281d ¥ 316 ( ™ ). 
since the rule continued in effect at the time the a ee : 
charge was filed, those flight attendants who had been 29 U.S.C. § 621 et seq. (1975). 


30, 
reinstated in ground positions after maternity leave sagas poe pre ng 


renew the employment relationship is a delicate 
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The federal action would be held in abeyance until the state action was dismissed 
or until 60 days had passed without a settlement.* 


No mention was made in Oscar Mayer of whether the state charge had to be 
filed, under the ADEA, within 180 days of the violation, or whether the charging 
party could take advantage of the full 300 days allowed in deferral states under 
Section 7(d) of the ADEA,” although implicitly, under the facts of the case, it 
would seem that an ADEA plaintiff could use the full 300 days. 


In Olson v. Rembrandt Printing Co.,*4 however, the Eighth Circuit held in 
dictum that a Title VII plaintiff in a deferral state must file within 180 days with 
the state or local agency under Section 706(e) of Title VII,** or lose his federal 
right of action. The Ninth Circuit has tentatively followed this rule, holding in 
Rodriguez v. Southern Pacific Transportation Co.,*° that the district judge who 
dismissed the case relying on Olson had substantial legal support ‘‘at the time of 
the denial of the motion” and therefore had not abused his discretion. The Ninth 
Circuit was perhaps reluctant to embrace the Olson rule because the Fourth 
Circuit, in Doski v. M. Goldseker Co.,*” had since refused to follow that rule. 
Indeed, it appears that most decisions since Doski have followed the more liberal 
rule. 


The importance of Oscar Mayer, Doski, and Olson is that they illustrate how 
truly arcane are the procedural requirements under Title VII and the ADEA. 
While the ambiguities may in time be worked out by the courts, the better 


solution may be legislative action by Congress. 


IV. Class Actions by the EEOC 


Another procedural controversy now brewing is whether the EEOC must 
satisfy Rule 23 of the Federal Rules of Civil Procedure, governing class action 
litigation, when it seeks relief for a class of injured employees under Section 
706(f)(1).*? The Fifth Circuit in EEOC v. D.H. Holmes Co.,*° held that, indeed, 
the Commission is bound by Rule 23 and must seek certification under the Rule 
when its complaint is framed as a class action. The court reasoned that the 
typicality requirement presents no difficulties since the Commission has standing 
to sue under Title VII, and that the other procedural requirements for certifica- 
tion are necessary for the protection of defendants. Otherwise, the res judicata 
effect of the decision on the merits regarding the unnamed plaintiffs would be 
unpredictable and the case might become unmanageable.*’ 





3299 §.Ct. at 2076. See also Bean v. Crocker Na- 
tional Bank, 600 F.2d 754 (9th Cir. 1979). But see 
Albano v. General Adjustment Bureau, 21 FEP Cases 
323 (S.D.N.Y. 1979) (charging party under Title VII 
must file with the state or local agency in a deferral 
state prior to bringing suit). 

329 U.S.C. § 626(d). 

94511 F.2d 1228 (8th Cir. 1975). 

3542 U.S.C. § 2000e-5(e). 

*©587 F.2d 980, 981 (9th Cir. 1978); see also Wilt- 


shire v. Standard Oil of California, 447 F. Supp. 756, 
760 (N.D. Cal. 1978). 

37539 F.2d 1326 (4th Cir. 1976). 

38E.g., Silver v. Mohasco, 602 F.2d 1083 (2nd 
Cir. 1979); Din v. Long Island Lighting Co., 463 F. 
Supp. 654, 658 (E.D.N.Y. 1979). 

3°42 U.S.C. § 2000e-5(f)(1). 

49556 F.2d 787 (Sth Cir. 1977), cert. denied, 436 
U.S. 962 (1978). 

41556 F.2d at 796. 
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In EEOC v. General Telephone Co. of the Northwest, Inc.,*? however, the 
Ninth Circuit reached the opposite conclusion, reasoning that requiring the Com- 
mission to seek class certification would be unduly burdensome, while providing 
no significant advantages. The procedural protections provided under the Rule 
could be implemented as needed under the court’s equitable powers.** 


The significance of this dispute is that Section 707,** which authorizes “‘pat- 
tern and practice” suits by the Commission, may become increasingly important 
because no class certification is necessary under that provision.* If the Commis- 
sion has difficulty obtaining certification, under Section 706(f)(1) this may, in 
some cases, present a significant barrier to enforcement because the Commission 
has a higher burden of proof when it seeks to hold an employer liable for a pattern 
or practice of discrimination than when it sues to redress discrimination against 
an individual.*° Precisely how this issue will be resolved is unclear, but it seems 
certain that at the moment the EEOC would prefer to have the option of seeking 
class relief under Section 706(f)(1) without having to seek class certification. 


V. The Scope of Litigation 


The scope of a complaint in a suit under Title VII may be broader than the 
charge on which the action is based. This is understandable since the individual 
making the charge may draw erroneous legal conclusions and the investigation by 
the EEOC may reasonably uncover aspects of the case unknown to the charging 


party at the time the charge is made. The extent to which the complaint may 
expand on the charge has, however, been a subject of continuing controversy. 


The Fifth Circuit in Sanchez v. Standard Brands, Inc.,*’ formulated the rule, 
now generally accepted, that “the ‘scope’ of a judicial complaint is limited to the 
‘scope’ of the EEOC investigation which can reasonably be expected to grow out 
of the charge of discrimination.”’ Sanchez had mistakenly checked the box 
marked “‘sex’’ on her charge form as the basis of her complaint, when she should 
have checked the “‘national origin” box. She was permitted, however, to base her 
complaint on an amended charge, filed after the expiration of the 90-day time 
period then in effect, in which she included her allegations of discrimination 
based on national origin. 


The Sanchez rule is obviously broader than necessary to accommodate er- 
rors by the charging party and, as may be expected, is difficult to apply consis- 
tently. In EEOC v. Sherwood Medical Industries,*® for example, the court uti- 
lized this rule to allow the Commission to sue on sex and race discrimination 





42599 F.2d 322 (9th Cir. 1979). F.2d at 332. 
437d. at 333-34. 47431 F.2d 455 (Sth Cir. 1970); see also Oubichon 
4442 U.S.C. § 2000e-6(e). v. North American Rockwell Corp., 482 F.2d 569 (9th 
“SSee EEOC v. D.H. Holmes Co., supra, 556 Cir. 1973). 
F.2d at 792 n.8. 48452 F. Supp. 678, 681 (M.D. Fla. 1978); see also 
See International Brotherhood of Teamsters v. EEOC v. General Electric Co., 532 F.2d 359 (4th Cir. 
United States, supra, 431 U.S. 336, 358-60; EEOC v. 1976). 
General Telephone Co. of the Northwest, supra, 599 
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when its investigation, based on a charge of racial discrimination, developed 
statistical evidence of sex-based discrimination. However, the Sixth Circuit, in 
EEOC v. Bailey Co.,* held that the EEOC could not base a claim of religious 
discrimination on a charge filed by the plaintiff, a white woman, alleging discrim- 
ination against her based on sex and against her black female co-workers based 
on race. The court refused to permit the claim of religious discrimination to 
stand, and would not have allowed charge of race discrimination to stand but for 
the plaintiff's amended charge which included that ground. The Bailey court 
believed that claims not included in the original charge cannot be asserted by the 
EEOC as a subsequent legal action unless they have a “common source’’. 
“Under the EEOC’s theory,” the court noted, “investigation of one form of 
discrimination can always be said to have reasonably expected to grow out of a 
charge of another form of employment discrimination.”~” 


This issue takes on added importance now that the Commission has respon- 
sibilities for enforcing the Age Discrimination in Employment Act and the Equal 
Pay Act.*! In addition, the Congress may soon add handicapped individuals to 
the class of persons receiving the protection of Title VII. These changes in the 
Commission’s authority significantly expand the potential claims which could 
conceivably arise from a single charge of discrimination. Furthermore, the expo- 
sure of employers charged initially with a single form of discrimination can only 
increase if the more liberal charging rules prevail. 


VI. Standing 


A constitutional question which has surfaced in the past few years concerns 
the nature of the injury that will confer standing on the plaintiff. In EEOC v. 
Bailey,>? the court, relying on the Supreme Court’s rationale in Trafficante v. 
Metropolitan Life Ins. Co.,** upheld the validity of a charge of race discrimination 
made by a white female. The court held, in effect, that the charging party’s 
interest in a work environment free from discrimination is sufficient to confer 
standing.** An analogous set of facts was considered in Gray v. Greyhound Lines, 
East,°° in which the D.C. Circuit permitted a class action plaintiff to proceed on 
a claim alleging discriminatory hiring practices. Gray, a black male, had exper- 
ienced no difficulty in getting his job, but he alleged that the discriminatory 
practices of his employer restricted the number of his black co-workers, resulting 
in a sense of isolation and adversely affecting his mental state.*° Judge Skelly 
Wright, in holding that Gray had standing, noted that there was “‘no reason why 





49563 F.2d 439 (6th Cir. 1977). 

Td. at 451. 

5'Reorganization Plan No. 1 (1978), 43 Fed. Reg. 
19807 (May 9, 1978); Exec. Order No. 12106, 44 Fed. 
Reg. 1053 (Jan. 3, 1979). 

52563 F.2d 439 (6th Cir. 1977). 

53409 U.S. 205 (1972) [holding that a white resi- 
dent of a housing project had standing to challenge 
the discriminatory housing practices of the project 


owners (restricting Blacks’ access to housing) under 
Title VIII, 42 U.S.C. § 3601 et. seq.]. 

$4563 F.2d at 452-54. For a similar case in which 
suit was brought by a private plaintiff, see Waters v. 
Heublein, Inc., 547 F.2d 466 (9th Cir. 1976), cert. 
denied, 433 U.S. 915 (1977). 

5$545 F.2d 169 (D.C. Cir. 1976). 

5°1d. at 173. 
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the psychological injuries which plaintiffs claim are caused by defendants’ actions 
cannot serve as the basis for invoking judicial remedies.’ 


Although Gray and Bailey are now several years old, they illustrate the 
potential importance of the liberal standing doctrine. If the courts, as did the 
Bailey court, generally adopt a strict view of the EEOC’s ability to expand upon 
the scope of original charge, the Commission, in order to achieve the greatest 
enforcement impact, may turn to prosecuting those cases in which the original 
charges are framed most broadly. 


VII. Conclusion 


It is evident from the foregoing that the issues and concepts now developing 
in equal employment law have the potential for enormous social impact. Not only 
may wage comparability be important in sex discrimination cases, but age dis- 
crimination cases will surely begin to come to the fore given the recent increase 
in the maximum protected age from 65 to 70, and given the EEOC’s new juris- 
diction over this area. 


An additional factor is the push by private plaintiffs and by the EEOC for 
liberalized procedural and standing requirements. As some of the cases discussed 
above show, the ambiguities in the statutes often leave open the possibility for 
rulings which strain the literal language of the statute. Indeed, as the recent 
Supreme Court decision in United Steelworkers of America v. Weber’® illustrates, 


the political climate and the persuasive effect often given the perceived purposes 
of Title VII and the related statutes leave open the possibility for decisions which 
defy the literal meaning of the statutes. It is forces such as these which serve to 
keep equal employment law in constant flux. 





57Jd. at 175. quotas despite the explicit prohibition against racial 
5899 §. Ct. 2721, 2736 (1979) (Rehnquist J., dis- preferences contained in Title VII. 
senting). Weber upheld voluntary affirmative action 











BURDENS OF PROOF UNDER 
EMPLOYMENT DISCRIMINATION LEGISLATION 


BRUCE A. NELSON* and RICHARD W. WARD** 


I. Introduction 


As a result of the complexity of actions brought under legislation proscribing 
certain types of employment discrimination, courts have found it necessary to 
develop and articulate methods for the presentation and analysis of proof prof- 
fered by the parties. Not surprisingly, these methods of analysis have varied 
greatly from court to court, creating substantial uncertainty among litigants and 
members of the bar. In response, the U.S. Supreme Court has resolved part of 
the problem by setting forth the framework within which proof should be ana- 
lyzed in employment discrimination actions. In short, plaintiffs carry the initial 
burden of establishing a prima facie case of discrimination. If the showing is 
successful, the burden of rebuttal flows to the defendant. Finally, the plaintiff is 
given the opportunity to present evidence that the defendant’s profferred re- 
buttal is actually a pretext for unlawful discrimination. 


Although the courts now uniformly endorse this framework for proof, there 
is still a great deal of confusion regarding the type and quantum of proof neces- 
sary to effect the shifting of the burden. Moreover, there is some confusion 
regarding the very nature of the burden which shifts from plaintiff to defendant 
and back to plaintiff. 


With the foregoing in mind, this article will address two subjects. First, for 
each major federal antidiscrimination statute,’ the various standards of proof 
adopted by courts are reviewed. Second, a uniform, model approach is proposed. 


Il. Title VII of the 1964 Civil Rights Act 


A. Overview 


Under Title VII three primary theories of discrimination, and thus three 
methods of proof, have evolved: disparate treatment, disparate impact, and a 
pattern or practice of discrimination. They have evolved separately due primarily 





*B.A., 1965, University of Michigan; J.D., 1968, University of Michigan. Private practice, San Francisco, 
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'Title VII of the Civil Rights Act of 1964, 42 §§ 1981 and 1983, The Equal Pay Act of 1967, 29 
U.S.C. § 2000(e), et seqg., Sections 1981 and 1983 of U.S.C. § 206(d), and the Age Discrimination in Em- 
the Civil Rights Acts of 1866 and 1871, 42 U.S.C. ployment Act, 29 U.S.C. § 621, et seq. 
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to the differences in the types of actions prosecuted. The disparate treatment 
theory was first used, and is still primarily used, in individual actions. The 
disparate impact analysis, on the other hand, evolved from large-scale class 
actions in which the plaintiffs alleged that particular employment selection cri- 
teria had a detrimental disproportionate impact on a class of persons protected 
by Title VII. Finally, the pattern or practice of discrimination theory, that theory 
under which actions are prosecuted by the federal government under Section 707 
of Title VII, comes directly from the statute itself. 


B. The Disparate Treatment Theory 


1. The Prima Facie Showing. The focus of the inquiry in a disparate treat- 
ment case is on whether the employer had a discriminatory motive in its employ- 
ment decision which adversely affected the plaintiff. Although the focus is on this 
discriminatory motive, technically the plaintiff is not required to prove intent. 
Rather, the claimant must initially prove that certain factors exist which would 
lead one to infer that the employer’s decision was illegally motivated. 

In /nternational Brotherhood of Teamsters v. United States, the Court noted 
that: 


“Disparate treatment” such as is alleged in the present case is the most 
easily understood type of discrimination. The employer simply treats 
some people less favorably than others because of their race, color, 
religion, sex, or national origin. Proof of discriminatory motive is criti- 
cal, although it can in some situations be inferred from the mere fact of 
differences in treatment.* 


Although it has not been held that the plaintiff proceeding under a disparate 
treatment theory is required to submit direct proof of an unlawful motivation, it 
must present a prima facie case of discrimination from which one can reasonably 
infer that the result in question was intended. In 1973, in McDonnell Douglas 
Corp. v. Green,‘ the Supreme Court articulated those factors or elements which 
a plaintiff must establish in a racial hiring case in order to meet this prima facie 
burden. Those requirements are: 


1. That the plaintiff is a member of a racial minority; 


2. That the claimant applied and was qualified for the job for 
which the employer was seeking applicants; 


3. That the claimant was rejected despite his or her qualifications; 


4. That the position remained opened and the employer continued 
to seek applicants from persons of the plaintiffs qualifications. 


Although these elements were meant to establish a standard, they were not 
meant to describe an inflexible one. On the contrary, the McDonnell Douglas 
Court noted: 





742 U.S.C. § 2000(e)-6. “411 U.S. 792 (1973). 
3431 U.S. 324, 335 n.15 (1977). 
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The facts necessarily will vary in Title VII cases, and the specification 
above of the prima facie proof required from respondent is not neces- 
sarily applicable in every respect to differing factual situations.° 


A few years later in Teamsters, the Court again stressed the flexibility necessary 
in the standards for a prima facie showing enunciated in McDonnell Douglas. The 
Court noted: 


The importance of McDonnell Douglas lies, not in its specification of 
the discreet elements of proof there required, but in its recognition of 
the general principle that any Title VII plaintiff must carry the initial 
burden of offering evidence adequate to create an inference that an 
employment decision was based on a discriminatory criterion illegal 
under the Act.°® 


Although McDonnell Douglas was a racial hiring case, the elements of proof 
outlined in that decision have also been applied in sex-discrimination actions and 
in cases where the plaintiff has alleged unlawful discharge,’ unlawful discipline ,® 
denial of promotion,’ denial of transfer,'® unlawful layoff,'' denial of training,’ 
retaliation,'° and refusal to retain a faculty member.'* Regardless of the nature 
of the discrimination alleged, or the specific elements required to establish a 
prima facie case, McDonnell Douglas and Teamsters stress “‘that proof of discrim- 
inatory motive is required in a disparate treatment action.”'° 


Although time does not permit an examination into each of the various types 


of evidence which plaintiffs have offered to establish a prima facie case, it should 
be noted that although statistics may be relevant, they do not alone establish a 
prima facie case in an action brought under the disparate treatment theory.'® 


2. Defendant’s Rebuttal. It is now understood from McDonnell Douglas and 
its progeny that once plaintiff has established a prima facie case, the burden shifts 
to the defendant to present evidence. However, what was not made clear in 
McDonnell Douglas is the precise requirement for a successful rebuttal. This 
issue was recently addressed by the Supreme Court in Furnco Construction 
Corporation v. Waters,'’ and in Board of Trustees of Keene State College v. 





°411 U.S. at 802 n.13. '5E.g., Cap v. Lehigh University, 450 F. Supp. 


431 U.S. at 358. 

7E.g., Long v. Ford Motor Company, 496 F.2d 
500 (6th Cir. 1974). 

8E.g., Winfrey v. General Motors Corp., 11 FEP 
Cases 651 (N.D. Ga. 1975). 

°E.g., Olson v. Philco-Ford, 531 F.2d 474 (10th 
Cir. 1976) and Anderson v. U.S. Steel Corp., 19 FEP 
Cases 1215 (N.D. Ca. 1979). 

CF. g., Peters v. Jefferson Chem. Co., 516 F.2d 
447 (Sth Cir. 1975). 

''E.g., Peters, supra note 10. 

'2Fg., Long v. Ford Motor Co., supra, and Left- 
wich v. U.S. Steel Corp., 19 FEP Cases 1414 (W.D. 
Pa. 1979). 


460 (E.D. Pa. 1978). 

'SE.g., Davis v. Weidner, 19 FEP cases 668 (7th 
Cir. 1979). 

'SScott v. The University of Delaware, (Unoffi- 
cially reported in 121 Daily Labor Reports D1, D2 
(June 21, 1979), (3d Cir. 1979) ). See also Ekanem v. 
Health & Hospital Corp., 589 F.2d 316, 319-20 (7th 
Cir. 1978). 

'©Harper v. Trans World Airlines, 525 F.2d 409, 
412-14 (8th Cir. 1975); King v. Yellow Freight System, 
Inc., 523 F.2d 879, 882 (8th Cir. 1975); Davis v. Cali- 
fano, 19 FEP Cases 1045, 1052 (D.D.C. 1978). 

'7438 U.S. 567 (1978). 
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Sweeney.'® These two cases made clear that the defendant’s burden is not to 
disprove the existence of discrimination, but to articulate some legitimate, non- 
discriminatory reason or reasons for the employment decision. Thus, defendant 
does not really have a burden of proof in rebuttal, but rather a burden of 
producing evidence in justification of its action. 


What is the effect of these two decisions? As a practical matter, defendants 
probably will not alter the fashion in which they introduce evidence at trial. The 
effect of Furnco and Keene will be greatest at the point when the court considers 
all of the evidence presented. As noted above, the courts should not be analyzing 
defendant’s proof in terms of whether the defendant proved it did not discrim- 
inate against the plaintiff, but rather whether it had presented evidence setting 
forth a nondiscriminatory reason for its employment decision.'? If such evidence 
was Offered, then the plaintiff, in meeting its ultimate burden of persuasion, must 
prove that the defendant’s offer of justification is merely a pretext for discrimina- 
tion. Thus, as a result of the decisions in Furnco and Keene State College, it is less 
likely that a court will conclude, without evidence of pretext, that defendant’s 
rebuttal is legally insufficient and rule for plaintiff on that basis. 


It should be noted that when the defendant is producing evidence in rebuttal 
to the prima facie case, it should also consider presenting evidence showing that 
even if the court is to conclude that unlawful discrimination has occurred, affirm- 
ative and monetary relief are not appropriate. In Day v. Mathews,” the District 


ot Columbia Circuit concluded that liability for retroactive promotion and back 
pay depends, first, on whether unlawful discrimination is proved and, second, on 
whether the claimant would not have received the promotion even in the absence 
of discrimination. 


3. A Showing of Pretext. After defendant has articulated its legitimate, 
nondiscriminatory reason(s) for the employment act in question, the plaintiff is 
given the opportunity to demonstrate that defendant’s proffered reason is merely 
a pretext for unlawful discrimination. Not to present evidence of pretext general- 
ly is an unwise decision on the part of plaintiff's counsel.”! 


In McDonnell Douglas Corp. v. Green, the court identified those inquiries 
within the factual setting of McDonnell Douglas which might lead to a showing 
of pretext: (1) Are white employees not as severely treated for acts against the 
company as the plaintiff? (2) How did the company treat the plaintiff during his 





'8439 U.S. 24 (1978). 

'°For recent cases in which defendant successfully 
rebutted the prima facie case, see Davis v. Weidner, 
596 F.2d 726 (7th Cir. 1979); Osborne v. Cleland, 468 
F. Supp. 1302 (E.D. Ark. 1979); Gilbert v. East Bay 
Mun. Util. Dist., 19 FEP Cases 304 (N.D. Cal. 1979); 
Haskell v. Rice University, 19 FEP Cases 1209 (S.D. 
Tex. 1979); Lombard v. School District of Erie, Pa., 
463 F. Supp. 566 (W.D. Pa. 1978); and Johnson v. 
Fulton Sylphon Div., 439 F. Supp. 658 (E.D. Tenn. 


1977). For recent cases in which defendant failed to 
rebut the prima facie case, see Taylor v. Philips Indus- 
tries, 593 F.2d 783 (7th Cir. 1979) and Herrington v. 
Abington School District, 19 FEP Cases 1096 (E.D. 
Pa. 1979). 

20530 F.2d 1083 (D.C. Cir. 1976). 

21See Sime v. Trustees of California State Univer- 
sity and Colleges, 526 F.2d 1112 (9th Cir. 1975), Ross 
v. Jones and Laughlin Steel Corp., 468 F. Supp. 715 
(W.D. Pa. 1979). 
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employment? (3) What was the company’s response to the plaintiff’s legitimate 
civil rights activities? (4) What was the company’s general policy and practice 
with respect to minority employees? Although these inquiries were raised by the 
Court in dicta, it appears clear that the Court wished to express the broad scope 
available to plaintiffs in attempting to prove pretext. 


In addition to other evidence calculated to discredit a defendant’s rebuttal, 
statistics are often offered by plaintiffs at this juncture of the proceedings.” 
Statistics tending to show that a protected class, of which plaintiff is a member, 
is disproportionately affected by the employer’s practice in question are some- 
times considered probative. 


Although the Court has attempted to allow plaintiffs creativity in showing 
pretext, it has recently indicated that at least one type of proof is not acceptable. 
In Furnco, plaintiffs offered into evidence a hiring program which they felt would 
have had a lesser adverse impact on plaintiffs than the program in question, but 
one which would still allow the employer to achieve efficient and trustworthy 
workmanship. In analyzing this evidence, the Court of Appeals concluded that 
the employer’s hiring procedures must not only be reasonably related to the 
achievement of some legitimate purpose, but must also allow the employer to 
consider the qualifications of the largest number of minority applicants. The 
Supreme Court reversed this conclusion. Justice Rehnquist, in his majority opin- 
ion, stated: 


Title VII prohibits him [the employer] from having as a goal a work 
force selected by any proscribed discriminatory practice, but it does not 
impose a duty to adopt a hiring procedure that maximizes hiring of 
minority employees.” 

He further added: 


The dangers of embarking on a course such as that charted by the Court 
of Appeals here, where the Court requires businesses to adopt what it 
perceives to be the “‘best”’ hiring procedures, are nowhere more evident 
than in the record of this very case. Not only does the record not reveal 
that the Court’s suggested hiring procedure would work satisfactorily, 
but there is nothing in the record to indicate that it would be any less 
“haphazard, arbitrary, and subjective” than Furnco’s method, which 
the Court of Appeals criticized as deficient for exactly those reasons. 
Courts are generally less competent than employers to restructure busi- 
ness practices, and unless mandated to do so by Congress they should 
not attempt it.?* 


Thus, in a discrimination action proceeding under a disparate treatment theory, 
plaintiff's demonstration that an alternative policy or practice would have a less 
discriminating effect than the subject policy or practice is of no probative value 





2See, e.g., Gilbert v. East Bay Mun. Dist., 19 23438 U.S. at 577-78. 
FEP Cases 304 (N.D. Cal. 1979). 241d. at 578. 
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to the trier. Moreover, the Court makes clear that it is reluctant to substitute its 
business judgment for that of the employer’s. 


4. Disparate Treatment Class Actions. This subcategory deserves only brief 
mention here primarily because almost no class actions have been litigated under 
this theory. However, this likely will change if courts begin limiting the applica- 
tion of the disparate impact analysis only to certain types of class actions. Dis- 
parate treatment class actions will likely proceed under a “‘pattern or practice of 
discrimination” theory, regardless of whether plaintiff is the government or a 
group of private litigants.” 


C. The Disparate Impact Theory 


This theory, which found its genesis in large class action lawsuits, focuses not 
on the motive of the employer, but rather the consequences of an employer’s 
policy, guideline or rule. Because the nature of the inquiry is different under this 
theory of discrimination, the requirements of the prima facie case, too, have 
evolved somewhat differently. 


1. The Prima Facie Showing. The requirements for the prima facie showing 
were initially set forth in Griggs v. Duke Power Company,” and later refined in 
Albemarle Paper Company v. Moody.*’ Griggs, like Albemarle, involved the 
employer’s use of employment tests. Because of that, the Supreme Court con- 
cluded that principles different from those controlling a disparate treatment case 
should apply. In these cases the Court indicated that in order to establish‘a prima 
facie case of discrimination, plaintiffs were required to establish only that the 
tests in question, although neutral on their face, caused the selection of applicants 
for hire or promotion in a racial pattern significantly or substantially different 
from the pool of available applicants. As noted in Albemarle, this can be done 
by statistics alone in some instances.”* However, it is probably a judgmental error 
on the part of attorneys to assume that a statistical showing alone is sufficient to 
meet the prima facie burden.” Not only may the court conclude that the statistics 
do not demonstrate a “‘substantial” disparity, it may conclude that the statistics 
were not properly prepared or created and thus do not have the probative effect 
plaintiff intended.” 


Recognizing the possible drastic effects of relying totally on statistics to 
establish a prima facie case, plaintiffs have buttressed their statistics with evi- 
dence of the context in which the statistical disparities arose. For example, 
Statistics have been bolstered by evidence allegedly showing the employer’s his- 





*5See infra section on pattern or practice action. 

76401 U.S. 424 (1971). 

27422 U.S. 405 (1975). 

28 Dothard v. Rawlinson, 433 U.S. 321 (1977), Al- 
bemarle Paper Co. v. Moody, supra, and Blake v. City 
of Los Angeles, 595 F.2d 1367 (9th Cir. 1979). See also 
Uniform Guidelines for Employee Selection Proce- 
dures, 43 Fed. Reg. 38,290. But see, Maldonado v. 


Yellow Freight Systems, 10 FEP Cases 1290 (C.D. 
Cal. 1975), and Miller v. Ohio Civil Rights Commis- 
sion, 11 FEP Cases 1351 (S.D. Ohio 1975). 

2°See, e.g., NYC Transit Auth. v. Beazer, 99 S.Ct. 
1355 (1979). 

See generally Hazelwood School Dist. v. United 
States, 433 U.S. 299 (1977). 
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tory of intentional discrimination and use of illegal tests.*' Other plaintiffs have 
augmented their statistics with evidence allegedly demonstrating that promo- 
tional opportunities were learned of primarily by “word-of-mouth,” inferring this 
was the cause of the racially or sexually stratified workforce.* Still other plaintiffs 
have supported their statistics with evidence that the employer’s selection criteria 
are either subjective or nonexistent, inferring that the statistical disparity is the 
result of conscious or unconscious bias.** In short, plaintiffs should offer any 
evidence which tends to support their statistical showing. 


2. Defendant's Rebuttal. The defendant can attempt to rebut the plaintiff’s 
prima facie showing in two ways: (1) it can attack the prima facie showing, and/or 
(2) present evidence of its own. 


As a general rule, employers attack the validity of the statistics presented by 
plaintiffs. This can be done based totally on the statistical evidence presented by 
plaintiffs,** or in conjunction with defendant’s own statistics.*> This popular 
method of rebuttal has enveloped the courts in massive battles of statistics and 
prompted some judges to request that the experts for the various parties meet at 
an early stage of the litigation to agree on an appropriate data base and the 
various factors to be used in the statistical analysis. Failing to reach an agree- 
ment, the court would address these particular problems and rule on such issues 
far in advance of the trial date. 


In addition to, or in lieu of, attacking plaintiff’s statistics, the employer may 


rebut in the manner set forth in Griggs and Albemarle by demonstrating that the 
employment practices in question are justified. This can be done with evidence 
that the policy or practice is (1) job related, (2) mandated by business necessity, 
or (3) the result of a bona fide seniority system. With respect to sex discrimination 
actions, defendant can also rebut the prima facie showing by demonstrating that 
the policy or practice in question is justified as a bona fide occupational qualifi- 
cation. 





3! Pettway v. American Cast Iron Pipe Co., 494 
F.2d 211 \Sth Cir. 1974). 

32See Parham v. Southwestern Bell Telephone 
Co., 433 F.2d 421 (8th Cir. 1970). 

See, e.g., United States v. Hazelwood School 
Dist., 534 F.2d 805 (8th Cir. 1976), rev’d on other 
grounds, 433 U.S. 299 (1977), and Anderson v. U.S. 
Steel Corp., 19 FEP Cases 1215 (N.D. Cal. 1979). 

4Cross examination of a statistical expert is gen- 


because it excluded rank; or that the regression 
analysis is suspect because it does not take into 
account the criticisms as described in detail 
above; or whether we find that defendants ade- 
quately rebutted plaintiffs’ prima facie case with 
respect to salary; or whether we find that the 
salary issue is inherently incapable of being anal- 
yzed through statistics, the conclusion is the 
same. 


erally one of the most fruitful tasks of a well-prepared 
lawyer. Indeed, courts have sometimes been so frus- 
trated they disregard the testimony of all the experts. 
In Presseisen v. Swarthmore College, 442 F. Supp. 593 
(E.D. Pa. 1977) aff'd 582 F.2d 1275 (3d Cir. 1978), the 
Court commented: 

Thus, whether the Court finds that Dr. deCani’s 

regression analysis was at the outset improper 


442 F. Supp. at 619. 

Defendants may attempt to demonstrate that 
there is no significant statistical disparity as defined in 
the Uniform Guidelines for Employee Selection Pro- 
cedures, 29 C.F.R. § 1607 (1978). 

This “‘BFOQ” defense is generally more theo- 
retical than practical. Weeks v. Southern Bell Tel. & 
Tel. Co., 408 F.2d 228 (Sth Cir. 1969). But see, Doth- 
ard v. Rawlinson, 433 U.S. 321 (1977). 
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Yet another acceptable method of rebuttal is to demonstrate that the em- 
ployer has unsuccessfully attempted to attract qualified persons from within the 
protected group.*’ 


Although the legal standard by which defendant’s rebuttal is to be judged is 
shrouded with some uncertainty, it has been suggested that a “preponderance of 
the evidence” standard is appropriate. However, this seems contrary to the spirit 
of Furnco, as such a standard requires defendant to disprove the possibility of 
unlawful discrimination. Although Furnco proceeded as a disparate treatment 
action, there seems to be no convincing reason why a heavier burden should be 
placed on defendant when plaintiff raises an alternative legal theory. 


3. A Showing of Pretext. In both Griggs and Albemarle, the Court expressed 
that plaintiffs could attempt to demonstrate pretext by offering evidence of a 
policy or practice which the employer could have implemented which would have 
had a lesser adverse impact on the protected employees. Given the Court’s 
language in Furnco, it is unclear whether or not the demonstrations outlined in 
Griggs and Albemarle would be acceptable today. Although it reasonably can be 
argued that Furnco proceeded under a disparate treatment theory, whereas 
Griggs and Albemarle were disparate impact cases, the remarks by Justice Rehn- 
quist, that courts are less competent than employers to restructure business 
practices, should apply regardless of the theory of discrimination advanced.*® 


Considering the above-described concern of the Court, the Uniform Guide- 


lines for Employee Selection Procedures appear to misplace the burden of con- 
sidering hypothetical, less adverse, alternative employment policies upon the 


employer.” It is not clear whether the courts will give any deference to the 
Guidelines on this point. 


Finally, as noted under the disparate treatment analysis, plaintiffs are free 
to present virtually anything of probative value which would tend to demonstrate 
that defendant’s proffered reasons for its employment decisions are merely pre- 
text for unlawful discrimination. 


4. The Effect of Proof on Class Members. Assuming plaintiff prevails at the 
liability stage of the proceeding, the important query becomes, ‘‘What is the 
effect on class members?” As set forth in Teamsters, after a finding of class-wide 
liability, each individual class member is given a presumption that he or she had 
been the victim of unlawful discrimination. With that presumption, Stage II (or 





37See United States v. Hayes International Corp., both Houses who traditionally resisted federal 
456 F.2d 112 (Sth Cir. 1972), and Kaplan v. IATSE, regulation of private business. Those legislators 
525 F.2d 1354 (9th Cir. 1975). demanded as a price for their support that “‘man- 

38The Supreme Court’s deference to private de- agement prerogatives and union freedoms. . .be 
cisions regarding employment practices may also help left undisturbed to the greatest extent possible.” 
to explain the recent decision in United Steelworkers H. R. Rep. No. 914, 88th Cong., Ist Sess. Pt. 2 
of America v. Weber, 99 S.Ct. 2721 (1979), where (1963), at 29, [1964] U.S. CopE Conc. & Ap. 
Justice Brennan stated: News 2391. 

Title VII could not have been enacted into law 99 S.Ct. at 2729. 

without substantial support from legislators in 3929 C.F.R. § 1607.3B (1978). 
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the damage phase) of the action proceeds wherein each class member’s entitle- 
ment to damages is at issue.*” 


D. The Pattern or Practice of Discrimination Theory 


Reference to a “pattern or practice of discrimination’”’ is found in Section 707 
of Title VII of the 1964 Civil Rights Act, 42 U.S.C. § 2000(e)-6. In actions 
prosecuted by the government under Section 707, the government must demon- 
strate that application of the employer’s employment policies or practices has 
resulted in a pattern or practice of discrimination unfairly affecting persons 
protected by Title VII. 


1. The Prima Facie Showing. The elements of plaintiffs’ prima facie case 
under this theory are set forth in Jnternational Brotherhood of Teamsters v. 
United States. In that decision, the Court stated, 


[T]he ultimate factual issues are thus simply whether there was a pattern 
or practice of such disparate treatment and if so, whether the differ- 
ences were “racially premised’. McDonnell Douglas Corp. v. Green, 
411 U.S. 792, 805 n.18, 5 FEP Cases 965, 970.*! 


The Court further went on to indicate that the government bore the initial burden 
of making out a prima facie case of discrimination: 


[The government] ultimately had to prove more than the mere occur- 
rence of isolated or “accidental” or sporadic discriminatory acts. It had 
to establish by a preponderance of the evidence that racial discrimina- 
tion was the company’s standard operating procedure—the regular 
rather than the unusual practice.*” 


The Supreme Court reiterated these notions in Hazelwood School District.* 


In essence, the pattern or practice of discrimination theory is a class dis- 
parate treatment case, and as such, plaintiffs are required to prove discriminatory 
motive. Statistics alone should thus be insufficient to establish a prima facie case 
under this theory. However, statistics, along with evidence of numerous instances 
of individual disparate treatment establishing the employer’s unlawful “‘standard 
operating procedure,” will satisfy plaintiffs’ initial burden. This is not to say, of 
course, that plaintiffs are required to prove that each and every individual within 
a class was subjected to discriminatory treatment. 


2. Defendant’s Rebuttal. Once plaintiffs have presented their evidence, 
defendant’s proof should parallel, on a grander scale, proof under an individual 
disparate treatment action. This can entail the use of statistics, and the offering 





“Int'l Bhd. of Teamsters v. United States, 431 47431 U.S. at 335. 
U.S. at 360-61. See also United States v. U.S. Steel 43433 U.S. at 307. See also United States v. County 
Corp., 520 F.2d 1043, 1052-56 (Sth Cir. 1975) and of Fairfax, 19 FEP Cases 753 (E.D. Va. 1979), in 
Patterson v. American Tobacco Co., 18 FEP Cases_ which plaintiff failed to establish a prima facie case, 
371, 374-76 (E.D. Va. 1977), aff'd in part, vacatedand but prevailed when plaintiffs’ evidence was consid- 
remanded in part, 586 F.2d 300 (4th Cir. 1978). ered in conjunction with defendant’s. 

41431 U.S. at 335 (footnote omitted). 
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of legitimate, nondiscriminatory reasons for the employment actions about which 
plaintiffs are complaining. Even if defendant cannot rebut each of the individual 
instances of discrimination offered by plaintiffs, its evidence taken as a whole 
may be sufficient to defeat the “‘class’”’ aspects of the pattern or practice action. 


It should be noted that defendant’s burden is not necessarily to justify its 
practices by business necessity, or demonstrate the job relatedness of the employ- 
ment practices in question, but to offer some legitimate, nondiscriminatory rea- 
son in explanation. Of course, often the two go hand in hand. 


3. Pretext. Plaintiff's showing of pretext under a pattern or practice of dis- 
crimination theory equates with that burden described above under the disparate 
treatment theory. In essence, plaintiff must produce evidence which tends to 
discredit the reasons offered by defendant in rebuttal, and which tends to estab- 
lish that they are merely pretext for unlawful discrimination. 


4. The Effect of Proof on Class Members. As noted above in the discussion 
concerning disparate impact analysis, once class-wide liability is established, each 
individual class member becomes involved in an individual proceeding, armed 
with a presumption that he or she was unlawfully treated.“ 


III. Proof Under the Civil Rights Acts of 1866 and 1871*° 


It is now generally accepted that individual litigants may file actions against 
employers under Sections 1981 and 1983. However, the overwhelming weight of 
authority reveals that only race discrimination is proscribed by these statutes.*© 
No jurisdictions have extended coverage of Sections 1981 and/or 1983 to sex 
discrimination allegations.*’ 


In bringing an action under Sections 1981 and/or 1983, the Supreme Court 
in Washington v. Davis*® has made it very clear that a plaintiff must prove that 
the defendant employer intended to discriminate on the basis of race. However, 
even after Washington, some courts were not completely convinced that intent 
was a necessary element of proof. In Davis v. The County of Los Angeles,*” the 
Ninth Circuit concluded it was not, and the Supreme Court granted certiorari. In 





*4See Int'l Bhd. of Teamsters v. United States, of any State or Territory, subjects, or causes to be 
supra. subjected, any citizen of the United States or 
4542 U.S.C. § 1981 provides: other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immuni- 
ties secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit 
in equity, or other proper proceeding for redress. 
“See McDonald v. Santa Fe Trail Transportation 
Co., 427 U.S. 273 (1976). 

“Recently, however, protection under § 1981 has 
been extended to national origin claims. Manzanares 
and exactions of every kind, and to no other. v. sane Stores, Inc., 593 F.2d 968 (10th Cir. 1979). 

: 426 U.S. 229 (1976). See also Grigsby v. North 
a ee Miss. Med. Ctr., 586 F.2d 457 (Sth Cir. 1978). 
Every person who, under color of any 49566 F.2d 1334 (9th Cir. 1977), cert. granted, 437 
statute, ordinance, regulation, custom, or usage, .S. 903, vacated, 99 S.Ct. 1379 (1979). 


All persons within the jurisdiction of the 
United States shall have the same right in every 
State and Territory to make and enforce con- 
tracts, to sue, be parties, give evidence, and to 
the full and equal benefit of all laws and proceed- 
ings for the security of persons and property as is 
enjoyed by white citizens, and shall be subject to 
like punishment, pains, penalties, taxes, licenses, 
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vacating the judgment of the Ninth Circuit, the Court concluded that the issue 
giving rise to the dispute had become moot, and therefore did not reach the 
“intent” question. Thus, the most definitive word from the Supreme Court on the 
requirements of proof under Sections 1981 and 1983 remains that found in 
Washington v. Davis.*° 


Although relatively certain that “intent” is required, the ways in which a 
plaintiff can prove this element are relatively open. It is a generally accepted 
principle that plaintiffs need not proffer direct evidence of intent in order to 
prevail, but precisely what is necessary in the way of circumstantial evidence is 
unclear. At least the courts have been willing to equate “‘intent’’ under Sections 
1981 and 1983 with “intent” under Title VII, and properly have looked to the 
standards enunciated in McDonnell Douglas Corp. v. Green.° 


IV. Age Discrimination in Employment Act 


The order and allocation of proof in an action brought under the Age Act 
generally parallel actions brought under Title VII. Due at least in part to the 
problems inherent in bringing class actions under the Age Act (an opt-in proce- 
dure is required), most actions proceed individually.°* The courts seem to be in 
general agreement that the order and allocation of proof described in McDonnell 
Douglas is applicable to actions brought under the Age Act. So, too, have the 
courts found that an unlawful motive is part of plaintiff's burden of proof. 
However, taking license from Note 13 in the McDonnell Douglas decision, courts 
have redefined the particular elements necessary to establish a prima facie case. 


In Moore v. Sears, Roebuck & Co. ,** the Fifth Circuit enunciated a four-step 
test for establishing a prima facie discharge case. Elements of the plaintiff's proof 
include: 


. Plaintiff’s inclusion in the age group protected by the Act; 
. Plaintiff was discharged; 
. He or she was qualified for the position he or she held; and 


He or she (a) shows he or she was replaced by a younger person 
than himself (herself), (b) produces direct evidence of discriminatory 
intent, or (c) produces statistical evidence of discriminatory conduct. 


Satisfaction of these criteria would establish a prima facie case and move the 
burden to defendant. 





°° But see, Randolf v. U.S. Elevator Corp., 452 F. class actions. 

Supp. 1120 (S.D. Fla. 1978). Wilson v. Sealtest Foods Division of Kraftco 
5'See Sabol v. Snyder, 524 F.2d 1009 (10th Cir. Corp., 501 F.2d 84 (Sth Cir. 1974). 

1975) and Long v. Ford Motor Co. , 496 F.2d 500 (6th 4464 F. Supp. 357 (N.D. Ga. 1979). 

Cir. 1974). 5°464 F. Supp. at 360. See also Wilson v. Sealtest 
>2?However, given the Ninth Circuit’s recent deci- Foods Division of Kraftco Corp., 501 F.2d 84 (Sth Cir. 

sion in Bean, et al. v. Crocker National Bank, 20 FEP 1974). 

Cases 533 (9th Cir. 1979), we may see more Age Act 
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As has been the problem in Title VII actions, courts have differed concern- 
ing the extent of the burden which passes to defendant upon plaintiff's prima facie 
showing. In the recent case of Marshall v. Westinghouse Electric Corp.,*° the 
court opined that plaintiff has the ultimate burden of persuasion and that defen- 
dant merely has the burden of producing evidence after the plaintiff's presenta- 
tion of a prima facie case. Given the Supreme Court’s recent Title VII decisions 
in Furnco and Keene, the decision in Marshall seems most appropriate. 


It also appears that plaintiffs may establish their prima facie case following 
a disparate impact type of analysis. In Mistretta v. Sandia Corp.,*’ the court 
apparently concluded that plaintiffs could establish a prima facie case on statistics 
alone. Thus, in so concluding, it appears at least in the District of New Mexico, 
that a disparate impact approach is acceptable under the Act. Assuming this to 
be true, defendant’s burden in rebuttal, and plaintiff's opportunity to present 
pretext evidence, would follow along the same lines as described above under the 
disparate impact analysis of Title VII. 


In addition to the rebuttal arguments previously outlined, employers are 
provided with affirmative defenses set forth specifically in the Act. 29 U.S.C. 
§ 623(f) provides, inter alia: 


It shall not be unlawful for an employer, employment agency, or 
labor organization 


(1) to take any action...where age is a bona fide occupational 


qualification reasonably necessary to the normal operation of the par- 
ticular business, or where the differentiation is based on reasonable 
factors other than age; 


(2) to observe the terms of a bona fide seniority system or any bona 
fide employee benefit plan. ..; or 


(3) to discharge or otherwise discipline an individual for good 
cause. 


V. The Equal Pay Act of 1963 


The order and allocation of proof under the Equal Pay Act, like the Age 
Act, and the Civil Rights Acts of 1866, 1871 and 1964, generally follows McDon- 
nell Douglas. 


The elements of the plaintiff's prima facie showing, contrary to some of the 
other antidiscrimination in employment statutes, appears right in the text of the 
Act itself. It provides: 


No employer having employees subject to any provisions of this section 
shall discriminate, within any establishment in which such employees 
are employed, between employees on the basis of sex by paying wages 
to employees in such establishment at a rate less than the rate at which 





$6582 F.2d 966 (Sth Cir. 1978). 
5715 FEP Cases 1690 (D. N.Mex. 1977). 
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he pays wages to employees of the opposite sex in such establishment 
for equal work on jobs the performance of which requires equal skill, 
effort, and responsibility, and which are performed under similar work- 
ing conditions. . . .~° 


Thus, plaintiffs must prove that two workers of the opposite sex are in the same 
“establishment,” and receive unequal pay on the basis of sex for work which is 
equal.°? If plaintiff is able to establish each of these elements, the burden switches 
to the defendant. 


Like the elements of the prima facie showing, the elements which defendant 
may establish in rebuttal are set forth in the statute itself. If defendant can 
establish that the difference in pay is as a result of “‘(i) a seniority system; (ii) a 
merit system; (iii) a system which measures earnings by quantity or quality of 
production; or (iv) a differential based on any other factor other than sex,’ the 
defendant will successfully rebut the plaintiff’s prima facie showing. Although the 
language of the Equal Pay Act seems relatively clear, less clear is the standard 
by which the evidence is to be judged. 


VI. Application of the Principles 


Although the three primary theories of establishing discrimination have 
become common place, courts differ regarding when one theory as opposed to 
another should be applied. Tce provide at least a framework for consistency 


among the courts, we have set forth below some guidelines which we believe will 
serve that end. 


As a general rule, cases should proceed under the disparate treatment the- 
ory; plaintiff should be required to prove that defendant unfairly treated plaintiff, 
and did so with a discriminatory motive. Under such circumstances, the standards 
for establishing a prima facie case set forth in McDonnell Douglas and its progeny 
should be applied. In articulating this position, we are not suggesting that the 
disparate impact analysis be relegated to antiquity. On the contrary, we are 
suggesting only that the disparate impact method of analysis be limited to those 
factual settings similar to those found in Griggs. 


A review of Griggs v. Duke Power Company, reveals that that case involved 
a “‘test” which the employer required of applicants for certain positions. The 
plaintiffs argued that blacks failed that test at a far greater rate than non-blacks, 
thus impacting on the employment opportunities of blacks as a class. The court 
concluded that if plaintiffs were able to make such a showing, the burden should 
shift to defendant to demonstrate that the tests are job related, or demanded by 
business necessity. Recognizing acceptance by the Supreme Court of the dis- 
parate impact analysis, plaintiffs’ attorneys began basing discrimination actions 





5829 U.S.C. § 206(d)(1) (1963). 6°29 U.S.C. § 206(d)(1). 

59See Corning Glass Works v. Brennan, 417 U.S. ®'See, e.g., Taylor v. Philips Industries, Inc., 593 
188 (1974) and Pearce v. Wichita County, 590F.2d128 F.2d 783 (7th Cir. 1979). 
(5th Cir. 1979). 
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of all sorts on this theory. In short, the disparate impact analysis has not been 
judiciously used. 


Regardless of whether an individual or a class maintains an action under a 
disparate impact analysis, the first step should be to review the policy or practice 
in question. Cases which involve “tests” generally may proceed under this type 
of analysis. So, too, may actions alleging discriminatory height or weight require- 
ments, or that certain levels of education are required to perform a job. Even 
more generally, the disparate impact analysis would be appropriate in actions 
where there is an identifiable policy, guideline, or rule which, although neutral 
on its face, tends to exclude people protected by Title VII. 


On the other hand, actions which would be inappropriate for analysis under 
disparate impact would be claims of adverse impact based not upon a particular 
policy, guideline or rule, but merely on a result. For example, if plaintiffs allege 
that blacks are discharged or terminated from employment at a rate which is 
substantially greater than whites, the disparate impact analysis would be inappro- 
priate. There is no particular policy or rule which is alleged to be unlawful; rather 
the allegation is that blacks as a class have been unfairly treated. Under the 
Griggs analysis, how would defendant demonstrate that its overall discharge of 
employees is business related? There is no policy in question. 


The appropriate analysis for the circumstance described above would be 
under a pattern or practice of discrimination. In essence, this is a disparate 
treatment class action in which plaintiffs could demonstrate their case by showing 
Statistically that blacks were terminated or discharged at a rate substantially 
greater than white employees. This would not establish the prima facie case, but 
if this evidence were buttressed by evidence that in a number of situations blacks 
were discharged for reasons whites were not, and plaintiffs could establish that 
these discharges were not limited to isolated or sporadic instances, the prima facie 
case would be made. The burden would then shift to the defendant to produce 
evidence that its decisions were for legitimate, nondiscriminatory reasons. 


The above action could possibly be converted to a disparate impact analysis 
if plaintiffs became more specific in their allegations. For example, if plaintiffs 
did not merely allege that blacks were discharged at a greater rate than whites, 
but rather alleged that one of the reasons for discharge articulated by the em- 
ployer had a disparate impact on blacks, the policy or rule in question could 
emerge. The plaintiff could establish its prima facie case and the defendant would 
then be required to justify by business necessity that the policy resulting in a 
disparate impact on blacks was necessary to the employer’s operation. 


Following the lead of Justice Powell, the impact analysis is not always ap- 
propriate even when there is a specific, identifiable policy in question. In 
McDonnell Douglas, Justice Powell harkens back to Griggs to note that the 
impact type analysis was appropriate there because it was felt that certain groups 





©2Cf. McDonnell Douglas v. Green, 411 U.S. at 
806. 
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in the market place should not be hindered by educational and background 
deficiencies. Thus, Griggs and the disparate impact analysis were accepted so as 
not to hinder employees by factors beyond their control. However, the analysis 
would be inappropriate for polices which, although having a disparate impact on 
a particular group of protected persons, impacted on that group because of 
factors which were within their control.© For example, a policy may indicate that 
employees shall be terminated if their wages are garnished on three separate 
occasions.“ Even though it can be shown that such a policy has a dispropor- 
tionate impact on a protected group of individuals, the disparate impact analysis, 
according to Justice Powell, would not be appropriate. The use and abuse of 
credit, unlike educational and background shortcomings, are within the control 
of individuals. 


The disparate impact analysis should also be restricted in application only to 
cases brought under Section 703(a)(2) of Title VII.® If one is to look at the 
language of Section 703(a)(1) of Title VII, one immediately notices that it speaks 
in terms of “individual” treatment. It follows that the type of analysis described 
as disparate treatment is the only appropriate method. However, Section 
703(a)(2), the foundation for the action brought in Griggs, does not speak in 
terms of “individual,” and is appropriate for the impact analysis. 


As noted above, in class actions which are inappropriate for analysis under 
disparate impact, the pattern or practice theory would seem appropriate. Under 
this theory the plaintiff would be unable to establish a prima facie case by merely 
citing statistics, for standing alone they do not prove the necessary motive or 
intent of the employer. Using the guidelines set forth in Teamsters, it would be 
plaintiffs’ burden to establish that protected employees have been disparately 
treated. Their burden would be to establish that the group in question, as a rule, 
rather than as an exception, was unfairly treated in violation of the law. If 
plaintiffs as a class do not feel that they could meet this burden, but feel that there 
are individuals who have been unlawfully treated, the individuals may proceed 
under the disparate treatment theory. 


In summary, we believe as a general rule that individual employment dis- 
crimination lawsuits should proceed as disparate treatment cases, with McDon- 
nell Douglas and its progeny providing guidance. The important inquiry in these 
actions is whether defendant intended to discriminate. 


If a plaintiff (or class of plaintiffs) wishes the court to consider the case under 
the disparate impact analysis, the court should first consider three questions. 





©3See EEOC v. Virginia Chem., Inc., 19 FEP Johnson v. Pike Corp. of America, 332 F. Supp. 490 
Cases 425 (E.D. Va. 1978). (C.D. Cal. 1971); Accord, Cheatham v. Virginia Alco- 

“Bear in mind the prohibition of 15 U.S.C. holic Beverage Control Bd., 501 F.2d 1346 (4th Cir. 
§ 1674 that “tno employer may discharge any em- 1974). 
ployee by reason of the fact that his earnings have SCf. Nashville Gas Co. v. Satty, 434 U.S. 136, 
been subject to garnishment for any one indebted- (1977), wherein Justice Rehnquist concluded that the 
ness. Discharge is permissible for multiple garnish- Court did not have to consider whether the disparate 
ments arising from more than one indebtedness, see impact analysis was appropriate under § 703(a)(1). 
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First, is there an identifiable rule, policy or guideline about which plaintiff is 
complaining? Second, assuming there to be an impact as a result of the policy’s 
application, is it due to deficiencies in background or education? Third, is plain- 
tiff’s action predicated on Section 703(a)(2) of Title VII? If the answer to any of 
these inquiries is in the negative, the case is not appropriate for disparate impact 
analysis. 


If plaintiff fails to meet the three-part disparate impact test, the individual 
should proceed in his or her case under the disparate treatment theory. If the 
action involves a class, it should proceed under a pattern or practice of discrimi- 
nation theory, in which intent is once again an important consideration. 








SETTLEMENT OF TITLE VII DISPUTES: 
Shifting Patterns in a Changing World 


STUART H. BOMPEY* and RICHARD E. WITTEN** 


I. Introduction 


The product of considerable debate and compromise,' Title VII of the Civil 
Rights Act of 1964? was enacted by Congress to prohibit discrimination in em- 
ployment on the grounds of race, color, sex, national origin and religion. The 
Equal Employment Opportunity Commission (‘“‘Commission’’) was created to 
oversee the workings of Title VII, but its enforcement powers were diluted in the 
final version of the Act as the result of concerted filibuster techniques by a 
coalition of conservative and Southern congressmen. Unlike other regulatory 
agencies created by Congress to oversee specific legislation and empowered to 
make binding adjudications or issue cease and desist orders (such as the National 
Labor Relations Board’), the Commission was directed to seek compliance with 
Title VII through “informal methods of conference, conciliation and persua- 
sion.”* Although the Commission itself could institute suits to vindicate the 
purposes of Title VII in broad “pattern or practice” situations, and although 
private parties could file suit on their own behalf, by 1971 the ability of the 
Commission to enforce the statute had “proven to be seriously defective in 
providing an effective Federal remedy for violations of Title VII’”’.° 


In response to the widespread findings of the inadequacy of the enforcement 
machinery of Title VII, and again as the product of considerable compromise, 
Congress enacted the Equal Employment Opportunity Act of 1972,° amending 
Title VII, in the words of the Supreme Court, “to provide the Commission with 
further authority to investigate individual charges of discrimination, to promote 





*B.A., 1962, Boston University; J.D., 1965, Boston University. Private practice, New York, N.Y. 
**B.A., 1975, Columbia University; J.D., 1978, Harvard University. Private practice, New York, N.Y. 


'See generally Developments in the Law—Em- 
ployment Discrimination and Title VII of the Civil 
Rights Act of 1964, 84 Harv. L. REv. 1109 (1971). 

242 U.S.C. §2000e to e-17 (hereinafter referred 
to as “Title VII’). 

329 U.S.C. §160. 

4Section 706(b). 

SSENATE REPORT No. 415, 92nd Congress, 2d 
Session 4 (1971). William H. Brown III, then chair- 
man of the Commission, testified before the Senate 
Subcommittee in 1969 that lawsuits were instituted in 
fewer than 10% of the cases in which Commission 


efforts at voluntary resolution had failed, presumably 
because of the expense to the individual of seeking 
judicial resolution. See ‘Hearings of $.2453, Before 
the Subcommittee on Labor of the Senate Committee 
on Labor and Public Welfare”, 91st Cong., Ist Sess., 
at 40 (1969). See also Katz, Investigation and Concilia- 
tion of Employment Discrimination Charges Under 
Title VII: Employers’ Rights in an Adversary Process, 
28 HASTINGS L. J. 877 (1977) (hereinafter referred to 
as “‘Katz’’). 
Pub. L. 92-261, 86 Stat. 103 (1972). 
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voluntary compliance with the requirements of Title VII, and to institute civil 
actions against employers or unions named in a discrimination charge.””’ 


The direct consequence of the expansion of the Commission’s powers pur- 
suant to the 1972 Amendments was to enhance the Commission’s ability to obtain 
voluntary resolution of employment discrimination disputes, the means preferred 
by Congress to secure the goal of equal employment opportunity.* The investiga- 
tory powers granted to the Commission were generously construed by the courts, 
thus broadening the scope of a respondent’s potential liability in a Title VII 
dispute.’ Additionally, the Commission was empowered to bring a civil action on 
behalf of a charging party and to obtain appropriate relief. As a result of these 
expanded powers and the recognition by employers and unions of the great costs 
involved in defending an action brought by this newly energized Commission,'° 
several erormous and comprehensive settlements have occurred since the 1972 
Amendments went into effect." 


Most recently, however, the continued ability of the Commission to secure 
comprehensive resolutions of Title VII disputes out-of-court has been placed in 
doubt. The Supreme Court’s decision in Regents of the University of California 
v. Bakke’? calls into question the power of the Commission to negotiate and 
arrive at Title VII settlements which provide for race-conscious, affirmative 
action programs, without a finding by a court of past racial discrimination. Since 
an important factor in favor of out-of-court settlements of employment discrimi- 
nation claims from the viewpoint of the respondent is the ability to resolve the 


problem without the costs and other complications associated with a judicial 
finding of a Title VII violation, the Bakke decision may have a negative effect on 
the voluntary resolutions of Title VI1 disputes. The recent Supreme Court deci- 
sion in Weber v. Kaiser Aluminum & Chemical Corporation, '* however, protects 
totally voluntary plans intended to eliminate the effects of past discrimination, 





7Alexander v. Gardner-Denver Co., 415 U.S. 36, 
44 (1974). 

81d. at 44-45. See also Albemarle Paper Co. v. 
Moody, 422 U.S. 405 (1975). 

°See text accompanying notes 20-22, infra. 

‘Legal fees in defense of a Title VII action may 
be the least of a respondent’s worries. Section 706(g) 
of Title VII permits the accrual of back pay liability 
for up to two years prior to the filing of a charge. 
Given the general backlog of cases pending before the 
Commission (As of June 1975, over 126,000 cases 
were pending before the Commission. Johnson v. Ne- 
koosa-Edwards Paper Co., 558 F.2d 841, 847 n.12 
(8th Cir. 1977)), it is certainly conceivable that back- 
pay liability could accumulate for up to six years be- 
fore judgment is finally entered. See Katz at 878-879, 
n. 11. In addition, a losing respondent in a Title VII 
action may have attorneys fees assessed against it. See 
text accompanying notes 103 and 104, infra. 


"'Consider the conciliation agreement entered in- 
to by the General Electric Company and the Commis- 
sion, effective June 15, 1978, which is reported in 
BNA FEP Manual 431: 53. GE estimates that the 
agreement will cost it during its five year term some 
$32 million. Or the 1973 American Telephone & Tel- 
egraph Co. consent decree involving payments by 
AT&T of over $15 million to women and minorities. 
In 1974 a second decree was entered involving over 
$30 million in backpay and salary adjustments. Also 
in 1974, the Commission completed a consent decree 
among the nine major domestic steel companies and 
the United Steelworkers in which $30 million was paid 
out. 

'2 Regents of the University of California v. Bakke, 
438 U.S. 265, (1978). 

'3 United Steelworkers of America v. Weber, 99 S. 
Ct. 2721 (1979), U.S. reh. denied, 439 U.S. 1001 
(1979), rev’g. Weber v. Kaiser Aluminum & Chemical 
Corp., 563 F.2d 216 (Sth Cir. 1977). 
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provided such plans involve jobs which were “‘traditionally segregated”’, the plans 
are ““temporary’’, and do not severely affect the rights of the ‘‘majority”’. 


This Article will describe and analyze the various stages during the process- 
ing of a Title VII dispute where settlement is possible. It will also consider the 
effects of the Bakke and Weber decisions on the settlement process. At the outset 
of this undertaking, however, it is appropriate to sketch an overview of the 
mechanics of dispute resolution under Title VII for a better understanding of the 
settlement procedure. 


II. Process of Title VII Dispute Resolution 


The process of dispute resolution under Title VII begins with the filing of an 
employment discrimination charge with the Commission by an ‘“‘aggrieved”’ par- 
ty, by someone acting on his or her behalf, or by one of the Commissioners. '* The 
timely filing of this charge is a precursor to the obtaining of any relief under Title 
VII, and the failure to file the charge precludes an individual from asserting a 
Title VII claim in court.!° 


Assuming the Commission has jurisdiction over the allegations set forth in 
the charge,'® it is directed by statute to investigate the charge for the purpose of 
determining whether ‘“‘reasonable cause [exists] to believe that the charge is 
true’”’.'’ The scope of the Commission’s investigatory powers is governed general- 
ly by Section 709 of Title VII, which grants the Commission access to “any 


evidence. ..that relates to unlawful employment practices...relevant to the 
charge under investigation”.'* Effectuation of this power is made possible by 
Section 710, which gives the Commission the authority to issue administrative 
subpoenas for the production of documents or witnesses, and to seek enforce- 
ment of those subpoenas in Federal court.'® 


The Federal judiciary has broadly construed the term “relevance” as set 
forth in Section 709 so as to enhance the Commission’s investigatory powers. In 
general, an investigation instituted by the Commission based on a specific allega- 
tion of discrimination need not be limited in scope to the theory of discrimination 
set forth in the charge. In Joslin Dry Goods Co. v. EEOC,” for example, the 
court enforced a Commission subpoena seeking evidence concerning the em- 
ployer’s hiring practices where the charge involved allegations of a discriminatory 





Section 706(b). 

'Section 706 requires that a person alleging a 
violation of Title VII must follow certain administra- 
tive precedures in order to bring an action in Federal 
court. A timely charge must be filed with the Commis- 
sion (Section 706(e))—generally within 180 days after 
the alleged discriminatory incident, with certain ex- 
tensions in the event the charge is first filed with a 
state or local agency. See United Airlines v. Evans, 431 
U.S. 553 (1977). Also, the charging party must bring 
his or her action within 90 days of the receipt of the 


right to sue notice. Section 706(f)(1). See generally 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 
798 (1973). 

Section 706(e). 

Section 706(b). 

'SSection 709(a) [Emphasis added]. 

"Section 708 grants to the Commission the in- 
vestigatory arsenal granted to the National Labor Re- 
lations Board pursuant to 29 U.S.C. §161. 

9483 F.2d 178, 184 (10th Cir. 1973). 
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discharge. And in Vera v. Bethlehem Steel Corp.,' the district court held: 


The expectable scope of an EEOC investigation is very broad. . .and 
charges of discrimination in job classification, promotions and em- 
ployee evaluation systems implicitly bring under scrutiny all practices 
and policies relating to current employees. 


The products of the Commission investigation may eventually serve as the basis 
of a suit by the Commission, by the charging party, or even by some third party. 
The scope of the suit need not conform to the allegations set forth in the original 
charge.”* 


Evidence obtained in an investigation by the Commission is to be used in its 
determination as to whether there is ‘reasonable cause” to believe that the 
allegations set forth in the charge are true.” At any time prior to the Commis- 
sion’s determination, however, the charging party and the respondent may be 
asked to enter into informal settlement discussions by the Commission. Section 
1601.20(a) of the Commission’s Regulations” provides that “[p]rior to the issu- 
ance of a determination as to reasonable cause, the Commission will encourage 
the parties to settle the charge on terms that are mutually agreeable.” The 
Commission’s role in these settlement discussions is minimal because the Com- 
mission is concerned primarily with encouraging the parties to resolve their 
disputes as they see fit.”° 


If settlement of the dispute does not occur at this stage, the Commission will 
complete its investigation of the charge and proceed towards the reasonable 
cause determination.”° The reasonable cause determination is generally made by 





21448 F. Supp. 610, 616 (M.D. Pa. 1978): See also 
EEOC v. Cambridge Tile Mfg. Co., 18 FEP Cases 
1378 (6th Cir. 1979). Notwithstanding the broad scope 
of the Commission’s power to investigate, the Com- 
mission is prohibited from utilizing these powers in 
“fishing expeditions’. E.g., EEOC v. Bailey Co. Inc., 
563 F.2d 439 (6th Cir. 1977), cert. denied, 435 U.S. 
915 (1978) (Commission exceeded scope of its author- 
ity with respect to evidence of religious discrimination 
“accidently” discovered during an investigation based 
on charges of racial and sex discrimination). See also 
General Insurance Co. of America v. EEOC, 491 F.2d 
133, 136 (9th Cir. 1974). 

22In Sanchez v. Standard Brands, Inc., 431 F.2d 
455 (Sth Cir 1970), the court ruled that the plaintiff's 
lawsuit need not be limited to the claims made in the 
original charge. Rather, the Court stated, it is only 
logical to limit the permissible scope of the civil action 
“to the ‘scope’ of the EEOC investigation which can 
reasonably be expected to grow out of the charge of 
discrimination.” Jd. at 466. And in EEOC v. General 
Electric Co., 532 F.2d 359 (4th Cir. 1976), it was held 
that the Commission may institute, on its own behalf, 
a civil suit for any discrimination stated in a charge or 
developed in the course of its reasonable investigation 


of that charge. See also EEOC v. East Hills Ford 
Sales, Inc., 445 F. Supp 985, 987 (W.D. Pa. 1978). 

*3Section 706(b). 

429 C.F.R. §1601.20(a) (1978). 

*SThe substantive and procedural aspects of set- 
tlement of a Title VII charge prior to the Commis- 
sion’s reasonable cause determination is discussed in 
detail in the text accompanying notes 50-67, infra. 

The Commission is directed to make the rea- 
sonable cause determination “as promptly as possible 
and, so far as practicable, not later than 120 days from 
the filing of the charge... .”’ (Section (706(b)). How- 
ever, the backlog of charges before the Commission 
has rendered these timetables impractical, and the 
courts have not enforced the statute literally. See, 
e.g., Steck-Vaugh Co. v. EEOC, 8 CCH E.P.D. 4 
9796 (W.D. Texas 1974). If within 180 days after the 
charge is filed, the Commission hasn’t completed its 
investigation, made its reasonable cause determina- 
tion or otherwise secured a voluntary resolution of the 
charge, the Commission is required to notify the 
charging party that he or she may bring suit against 
the respondent within 90 days of receipt of the notice. 
Section 706(f)(1). See McDonnell Douglas Corp. v. 
Green, 411 U.S. 792, 798-99 (1973). 
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the District Director,”’ and is not reviewable by the courts because such a deter- 
mination is not considered to be a final agency action.** The standard utilized by 
the District Director in making that determination may be characterized as a 
“reasonable man”’ test: 


The question which must ultimately be resolved in every case is 
whether, upon consideration of all the evidence, a reasonable man 
could conclude that [the respondent] has engaged in an employment 
practice made unlawful by Title VII.° 


In the event the Commission determines that there is no reasonable cause to 
believe the allegations set forth in the charge are true, the charging party will 
receive notice of that determination, and may bring suit on his or her own behalf 
within 90 days of receipt of the notice.*° 


If, on the other hand, the Commission finds that reasonable cause does exist, 
the Commission is directed by law to “‘endeavor to eliminate any such alleged 
unlawful employment practice by informal methods of conference, conciliation 
and persuasion’’.*! The initial step in this conciliation process is manifested by the 
drafting of the reasonable cause determination by the District Director, who is 
instructed to write the decision in such a manner as to “persuade [the respondent] 
that a violation of Title VII has in fact occurred.’”* 


The purpose of the conciliation process is “to achieve a just resolution of all 
violations found and to obtain a written agreement which provides that the 
respondent will eliminate the unlawful employment practice and provide appro- 
priate affirmative relief.”** The courts have ruled that the conciliation process is 
mandatory and that actions instituted by the Commission where it has failed to 
attempt conciliation are barred.** The courts are not in agreement, however, as 
to the extent to which the Commission must make efforts to conciliate the charge. 
In EEOC v. Rexall Drug Co., for example, the district court ruled that a “‘min- 
imal dialogue’’, consisting of one telephone call between the Commission and the 
respondent, satisfied the Commission’s conciliation obligations.*° On the other 
hand, the court in EEOC v. Zia ruled that the Commission was bound by a “good 





2729 C.F.R. §1601.21(d) (1978). 

28Georator Corp. v. EEOC, 592 F.2d 765 (4th 
Cir. 1979). See also EEOC v. E.I. Dupont de Ne- 
mours & Co., 373 F. Supp. 1321, 1338 (D.Del. 1974), 
aff d 516 F.2d 1297 (3rd Cir. 1975). 

?°BNA EEOC Compliance Manual Section 152 
(hereinafter referred to as ‘Compliance Manual’’). 

Section 706(f)(1). 

3'Section 706(b). 

32Compliance Manual, Section 125.3 [Emphasis 
added]. 

331d., Section 60.1. 

34 Patterson v. American Tobacco Co., 535 F.2d 


257, 272 (4th Cir. 1976), cert. denied 429 U.S. 920 
(1978); EEOC v. Westvaco Corp., 372 F. Supp. 985 
(D.Md. 1974). 

359 E.P.D. 9 9936 (E.D. Mo. 1974). See also 
EEOC v. E.I. Dupont de Nemours & Co., 8 E.P.D. 
{ 9793 (W.D. Ky. 1974) where the court declined to 
inquire into the efficiency of the Commission’s conci- 
liation efforts, finding that such an inquiry would have 
a “chilling effect [that] could effectively emasculate 
the entire [conciliation] procedure and destroy the 
purpose of the regulations”. Cf. Hall v. EEOC, 456 F. 
Supp. 695 (D.C. Cal 1978) (no implied cause of action 
against Commission for insufficient conciliation). 
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faith” conciliation standard, and that notice to a respondent giving him only five 
days to respond to a “final conciliation effort’ did not satisfy that test.*° 


If the conciliation process proves unsuccessful, the Commission is required 
to send notice to the parties that its conciliation efforts are terminated.”’ The 
Commission may, at this point, bring a civil suit based on the individual charges,*® 
institute a broad “pattern or practice” action on its own behalf,*’ or decide not 
to bring suit. Suits brought by the Commission are limited by the reasonable 
cause determination and the scope of its conciliation efforts.” 


If the Commission determines not to bring suit, or if an action is not brought 
by the Commission within 180 days after the original filing of the charge, the 
charging party may bring suit on his or her own behalf.*! If the Commission brings 
suit on the basis of the individual’s charge, the individual may not generally bring 
a duplicative suit, but is permitted to intervene in the action as of right.” Where 
the Commission institutes a “pattern or practice”’ action, the charging party may 
be limited to seeking “‘permissive intervention” in the proceeding.* 


Once a complaint is filed in Federal court by the Commission, it will gener- 
ally insist on either litigating the matter to final judgment or settling the dispute 
through the use of a consent decree. Where the complaint is filed by a private 
plaintiff, settkement of the dispute short of judicial resolution usually takes the 
form of a settlement agreement. 


III. The Sum and Substance of the Various Forms 
of Settlements Under Title VII 


A. General Considerations 


The very essence of settlement, from a complainant’s perspective, is the 
surrender of uncertain rights to greater relief in exchange for lesser, but definite, 
amounts of assured relief. Similarly, from the respondent’s point of view, the 
voluntary settlement of a dispute represents the giving up of finite sums and 
promises in exchange for an assurance that no greater liabilities and costs will 
arise from the subject matter of the charge.* 





%©582 F.2d 527, 533-34 (10th Cir. 1978). See also 
EEOC v. Datapoint, 412 F. Supp. 406, 407 (W.D. 
Texas 1976). 

°729 C.F.R. §1601.25 (1978). At least one court 
has ruled that the failure to send this notice bars a 
subsequent Commission action. EEOC v. Hickey— 
Mitchell Co., 507 F.2d 944, 948 (8th Cir. 1974). Other 
courts have held, however, that absent a showing of 
prejudice by the respondent, the failure to send this 
notice did not bar an action. EEOC v. Kimberly- 
Clark Co., S511 F.2d 1352, 1360 (6th Cir.), cert. 
denied, 423 U.S. 994 (1975); EEOC v. Raymond 
Metal Products Co., 530 F.2d 590 (4th Cir. 1976). 

38Section 706(f)(1). 

3°Section 707(a). 


“EEOC v. General Electric Co., 532 F.2d 359, 
366 (4th Cir. 1975); EEOC v. E.I. Dupont de Ne- 
mours, 373 F. Supp. 1321, 1336 (D.Del. 1976). 

*'Section 706(f)(1). 

*2Section 706(f)(1) and Rule 24(a) of the Federal 
Rules of Civil Procedure; See also Nevilles v. EEOC, 
511 F.2d 303, 305 (8th Cir. 1975). 

43Section 707 and Federal Rules of Civil Proce- 
dure Rule 24(b); U.S. v. Allegheny-Ludlum Indus- 
tries, Inc., 517 F.2d 826, 844-845 (Sth Cir.), cert. de- 
nied 425 U.S. 944 (1975). 

“4See text accompanying notes 87-95, infra. 

45See U.S. v. Armour & Co., 402 U.S. 673, 681 
(1971). 
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As a dispute moves along the resolution continuum, of which judicial dispo- 
sition is the endpoint, the complainant’s rights may become less uncertain, which 
in turn may result in a higher “price” being asked for the promise not to seek a 
final resolution of the dispute in court. This kind of situation may arise in the Title 
VII situation, given the rather structured process of dispute resolution. For 
example, when a charge is first filed with the Commission, in most instances it is 
little more than mere allegation, probably with a paucity of evidentiary support. 
As such, the chances that the complainant will prevail are quite uncertain and the 
price he or she will ask for the promise not to continue the action will be relatively 
low. Once the Commission has investigated the charge, and concluded there is 
“reasonable cause”’ to believe it is true, however, the complainant’s uncertainty 
of prevailing on the merits is diminished considerably. Thus, by the time the 
process has reached the conciliation stage, the complainant can expect more for 
the waiver of the right to sue. And if the charge progresses to the stage where a 
complaint is filed in Federal court, the uncertainties are further lessened and the 
price of waiver increases once again. 


This scenario is applicable as well to situations in which the Commission is 
the complainant. As the dispute progresses through the resolution process, the 
Commission becomes more intimately involved in the case, even where the 
charge originated from a private person. By the time a reasonable cause determi- 
nation is made and the conciliation process begun, the Commission will agree not 


to institute a civil action only after the respondent promises to fulfill a series of 
conditions and provide “minimum remedies’’.*° Similarly, once the Commission 
files a complaint in Federal court, it will not settle the issues short of a consent 
decree.*” 


Regardless of at what point along the dispute resolving process a settlement 
is reached, the complainant’s promise to accept the settlement as the complete 
remedy and not to institute a civil suit based on the same or similar charges is the 
most important factor from the respondent’s perspective. This freedom from 
subsequent suit, or “repose”, should not be automatically assumed from the 
mere signing of a release or waiver, however. Courts carefully scrutinize waivers 
of the right to sue, and the fact that a complainant has signed an agreement 
containing such a waiver may not necessarily bind the signatory to the promise 
not to bring suit. A recent decision by the Fifth Circuit,** based on dicta in the 
Supreme Court’s decision in Alexander v. Gardner-Denver Co.,*° ruled that a 
charging party will not be bound by a waiver of a right to sue under Title VII, 
contained within a conciliation agreement to which he is a party, if he can show 
that he did not fully comprehend the significance of the act when he waived that 
right. The failure of a charging party to fully understand the significance of a 
waiver would permit that charging party to institute a civil action against the 
respondent notwithstanding the waiver. 





“°See text accompanying notes 74-78, infra. 1097-98 (Sth Cir. 1976), reh. denied, 551 F.2d 93 
*’See text accompanying notes 87-93, infra. (1977), cert. denied, 434 U.S. 1051 (1978). 
*8Cox v. Allied Chemical Corp., 538 F.2d 1094, 49415 U.S. 36, 52 n.15 (1974). 
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There are, in summary, two basic points to consider when assessing the 
significance of settlements with respect to Title VII disputes. The first considera- 
tion is that the longer the respondent waits in settling a valid Title VII claim, the 
more it will cost. The second notion is that, regardless of the cost of settlement, 
the price paid is too high if an enforceable waiver of the right to sue is not 
received in return. 


B. Pre-Charge Settlements 


The initial place that an employment discrimination dispute may become 
noticeable is through the grievance or arbitration procedures of a collective 
bargaining agreement. Most collective bargaining agreements contain dispute 
resolving mechanisms, and it is not unusual for the factual basis of a Title VII suit 
to surface in the first instance in this manner. 


Where the employee is successful in arbitration, the chances are quite good 
that the arbitrator or grievance committee will be able to grant him or her 
complete relief, and where such relief is awarded, it is unlikely that the employee 
will file a formal charge with the Commission. In any event, court decisions in this 
area have held that an employee, if he or she accepts the arbitration or grievance 
committee award in full settlement of the grievance, is barred from asserting a 
Title VII claim based on the same facts. In Strozier v. General Motors Corp.,~° 
and Lyght v. Ford Motor Co.,°' employees were barred from bringing Title VII 
actions upon findings by the district courts that they had voluntarily and knowing- 
ly waived their right to sue by accepting awards of private mediators in full 
satisfaction of all claims. 


If the employee is unsuccessful in the private resolution process, or if he or 
she does not accept the resolution in complete satisfaction of his or her claims, 
the employee is not barred from seeking relief pursuant to Title VII.°* Likewise, 
the employee need not wait for the conclusion of the arbitration or grievance 
process before using Title VII procedures to assert the employment discrimina- 
tion claim.*? 


C. Negotiated Settlements 


The term “Negotiated Settlement” is used by the Commission to refer to 
settlements of Title VII disputes after a charge has been filed but before a 
reasonable cause determination has been made.™* Negotiated Settlements are 
deemed appropriate by the Commission in disputes based on charges filed by an 
individual as well as “pattern or practice” charges filed by a Commissioner.~ 





%°442 F. Supp. 475, 481 (N.D. Ga. 1977), app. This is the holding of Alexander v. Gardner- 
dismissed, 584 F. 2d 755 (1978) (award by arbitrator Denver, supra, at note 49. 
under collective bargaining agreement). 53See, e.g., Waters v. Wisconsin Steel Workers, 
51458 F. Supp. 137, 141 (E.D. Mich. 1978) (set- 502 F.2d 1309, 1316 (7th Cir. 1974), cert. denied, 425 
tlement agreement negotiated by state civil rights U.S. 997 (1976). 
Commission). 5429 C.F.R. §1601.20 (1978). 
°>Compliance Manual Section 16.6(f). 
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Negotiated Settlements are considered inappropriate where a Commissioner 
charge is filed in other than a “pattern or practice” case, where a charge is filed 
by someone on behalf of another, and where the Commission’s Office of the 
General Counsel or the Justice Department asks that no negotiations be con- 
ducted because other charges are pending against the same respondent.”° 


The Commission’s role in the Negotiated Settlement process is limited to the 
performance of two basic functions. In the first instance, the Commission “will 
encourage the parties to settle the charge on terms that are mutually agree- 
able”’.°”? The Commission’s Compliance Manual provides: 


The terms of a Negotiated Settlement will be finally fixed by the parties 
to the charge... .Commission representatives will make no judgment 
on the terms of a Negotiated Settlement arrived at between the parties 
and will consider the negotiations to be concluded when both charging 
party and the respondent are satisfied with the terms.** 


The Commission may be a party to the Negotiated Settlement, and if it is, 
its undertakings therein will be limited to ‘an agreement not to process that 
charge further” .°’ This promise will generally be given by the Commission in the 
agreement so long as the Negotiated Settlement does not contain unlawful provi- 
sions.” If the Commission is not a party to a Negotiated Settlement and the 
charge is not withdrawn, the charging party’s settlement of the dispute will not 
bind the Commission, which may use the charge as the basis for investigation and 
subsequent action.*! 


The second manner in which the Commission becomes involved in the 
Negotiated Settlement process is to “facilitate a settlement between the person 
claiming to be aggrieved and the respondent by permitting withdrawal of the 
charge pursuant to Section 1601.10”.®* That section of the Regulations of the 
Commission provides that a charge may be withdrawn at the request of the 
charging party ‘“‘only with the consent of the Commission’”’, and only “‘where the 
withdrawal of the charge will not defeat the purposes of Title VII’’.°° The Com- 
mission’s Compliance Procedures further condition the granting of consent to 
withdraw charges upon a showing that none of the following conditions exist: (a) 
that the request for withdrawal comes about due to the respondent’s reprisals or 
coercion; (b) that the charge is in the process of litigation review or litigation; (c) 
that the charge has been consolidated with a “pattern or practice” case charge; 
and (d) that the charge is pending review by the Justice Department.® Where 
charges are withdrawn, the Commission no longer has jurisdiction over the 
allegations and will not be a party to the Negotiated Settlement, which may be 





*©Compliance Manual Section 15.3. ®'See, e.g., EEOC v. Kimberly-Clark, 511 F.2d 
5729 C.F.R. §1601.20(a) [Emphasis added]. 1352, 1361 (6th Cir. 1975), cert. denied, 423 U.S. 994 
*8Compliance Manual Section 15.5 [Emphasis (1975). 

added]. £229 C.F.R. §1601.20(b) (1978). 
5929 C.F.R. §1601.20(a) (1978). $329 C.F.R. §1610.10 (1978). 
©°Compliance Manual Section 16.b(a). *4Compliance Manual Sections 7.5-7.8, 15.6. 
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significant in light of the fact that the Commission may not seek to enforce an 
agreement to which it is not a party. 


As stated above, a Negotiated Settlement generally contains those provi- 
sions the parties wish to include. The exception to this general rule arises when 
the Commission is made a party to the agreement, in which case the Commission 
will usually insist that the Negotiated Settlement include a provision requiring the 
respondent to give notice to the Commission upon satisfaction of its obligations 
contained in the agreement. In return, the Commission wiil covenant that it will 
not use the charging party’s charge as the basis for a civil action under Section 
706(f)(1) of Title VII. It is important to note, however, that the Commission will 
not agree to limit its rights to bring a “pattern or practice”’ civil action based in 
part on the allegations contained in the charge. 


As is evident from the foregoing, there is some discretion between the 
charging party and the respondent as to whether to include the Commission as 
a party to the Negotiated Settlement. A respondent may be advantaged in two 
ways if the Commission is a signatory to the agreement. First, only by including 
the Commission as a party to the Negotiated Settlement will the respondent be 
able to secure a promise from the Commission not to institute a Section 706(f)(1) 
suit. Secondly, the Commission’s involvement in the Negotiated Settlement in- 
creases the chance that it will be satisfied with that resolution of the dispute, thus 
ending its investigation of the charge and the potential for a broad “pattern or 
practice” action. 


The most significant detriment to a respondent in having the Commission 
sign the Negotiated Settlement is that as a signatory, the Commission is entitled 
to seek enforcement of the agreement, and in order to make this power effective, 
the Commission will usually insist on some notification provisions within the 
agreement. Of course, the charging party maintains these rights in a Negotiated 
Settlement, but the Commission’s presence as an “enforcer” of the agreement 
increases the liklihood that a respondent will be strictly held to the terms of a 
Negotiated Settlement. 


In addition, the Commission’s presence as a party to a Negotiated Settle- 
ment may constitute government action, subjecting the terms of the settlement 
to strict judicial scrutiny under the Fifth Amendment to the Constitution. It is 
possible, under the Bakke decision, that the Constitution prohibits government 
involvement in affirmative action hiring plans where no judicial finding of discri- 
mination has been made. If this is the case, the Commission’s signature on the 
Negotiated Settlement may subject any affirmative action plan contained therein 
to a claim based on a “reverse discrimination” theory. Where the only parties to 
the Negotiated Settlement are private parties, and where it could be demon- 
strated that the jobs involved in the affirmative action plan are of the type 
generally inaccessible to minorities, however, the Supreme Court holding in 





*SCompliance Manual Section 15.6(c). charge, including, but not limited to, a Commissioner 
“See 29 C.F.R. §1601.20(a): “Such an agree- Charge or a charge, the allegations of which are like 
ment shall not affect the processing of any other or related to the individual allegations”’. 
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Weber would immunize such plans from “reverse discrimination” suits. These 
cases and issues are discussed in more detail in the final section of this Article.© 


D. Conciliation Agreements 


By far the most commonly utilized settlement device in the entire Title VII 
dispute resolution process is the conciliation process, which usually occurs after 
the Commission has made a positive reasonable cause determination. This pro- 
cess is imposed upon the Commission by Title VII, and the failure of the Com- 
mission to attempt settlement by conciliation bars it from instituting a civil 
action. 


Since the Commission, in most cases, has determined that reasonable cause 
exists to believe the truth of the charges against the respondent by the time 
conciliation is mandated, the Commission’s involvement in this dispute resolu- 
tion proceeding is pervasive. Unlike the resolution of disputes prior to a reason- 
able cause determination, where the agreement generally contains those provi- 
sions satisfactory to the charging party and the respondent, it is the Commission 
which seeks through the conciliation process to ‘‘achieve a just resolution of all 
violations found. .. .”° Similarly, in the explanation of its tactical position with 
respect to conciliation, the Commission states that it wishes to achieve ‘the same 
remedy that a Federal court would provide were the [charging party] to prevail 
in litigation”.’”° The depth of the Commission’s involvement is further dramatized 
by the fact that it may, under certain circumstances, execute a conciliation agree- 
ment without the signature of the charging party.”' 


The Commission’s presence in the conciliation process is also a continuing 
presence. The Commission will first schedule a meeting with the charging party, 
by which time the Commission will have completed an analysis of the charge and 
the fruits of its investigation. After the charging party and Commission have 
agreed upon a negotiation strategy, written proposals will be drafted. The Com- 
mission will then meet with the respondent, in the absence of the charging party, 
for the purpose of discussing those proposals. Subsequent meetings may involve 
the Commission, the charging party, the respondent and, where applicable, the 
respondent’s union.’* When the Commission determines that conciliation efforts 
have ceased to be of value, it sends notice of termination of the negotiations to 
the parties. ”° 


Not only do the charging party and respondent have little to do with the 





®7See text accompanying notes 107-131, infra. 
©8See text accompanying notes 34-35, infra. 
**Compliance Manual Section 60.1. 
Compliance Manual Section 62.5(b). 

7'In most situations, the charging party will be a 


ly defiant” of conciliation efforts; and (c) where no 
reasonable cause was found as to the charging party's 
charge, but cause as to related and consolidated 
charges or the “pattern or practice” charge was 
found. In each such instance, the conciliation agree- 


party to a conciliation agreement. However, the Com- 
pliance Manual specifies three instances in which con- 
ciliation agreements may be executed without the 
charging party: (a) where the charging party cannot 
be located; (b) where the charging party is ‘‘obstinate- 


ment will contain provisions preserving the charging 
party’s individual rights. Compliance Manual Section 
63. 

72See Compliance Manual Section 62. 

7329 C.F.R. §1601.25 (1978). 
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procedural aspects of conciliation, they also have little leeway when it comes to 
matters of substance. According to the Commission’s Regulations, all concilia- 
tion agreements must be signed by the Commission or a District Director.’* And 
even though the District Directors have delegated some negotiation responsibil- 
ity to conciliators, these conciliators are bound by certain mandatory ‘“‘minim" 1 
remedies’’, set forth in the Conciliation Standards section of the Commissivis's 
Compliance Manual. For example, where the Commission’s reasonable cause 
determination relates to alleged unlawful recruitment and hiring practices, the 
Conciliation Standards section sets forth thirteen minimum types of relief which 
must be agreed to in the conciliation agreement.’> These minimum remedies 
include the respondent’s promise to contact minority and women’s community 
organizations for employment referrals, the respondent’s agreement to grant 
immediate relief (such as employment, back pay, and retroactive seniority) to the 
charging party, and the respondent’s establishment of goals and timetables in 
connection with affirmative action plans.’° Conciliators may not agree to a con- 
ciliation agreement without the appropriate ‘minimum remedy” unless a devia- 
tion from those standards has been reviewed and approved by the District Direc- 
tor or Supervisor of Conciliations.”’ 


In addition to these “minimum remedies,” the Commission will seek to 
insert into every conciliation agreement certain ‘“‘standard clauses.” Included 
among these “‘standard clauses” are: (a) the respondent’s general promise to 
comply thereafter with Title VII; (b) the respondent’s undertaking of various 
reporting obligations to the Commission; and (c) the agreement by the respon- 
dent that the conciliation agreement may be specifically enforced in Federal court 
by the Commission.” 


“Standard clauses”’ are negotiable, and the respondent may find the Com- 
mission willing, for example, to agree to limited reporting requirements or to a 
relatively short duration period for the agreement. In this regard, the respondent 
should attempt to keep its affirmative promises as narrow as possible; where the 
charge concerns alleged sex discrimination, the respondent should seek to avoid 
promising not to discriminate on the basis of race. The respondent should also 
elicit from the Commission the Commission’s promise not to bring suit with 
respect to the specific claims set forth in the charge. According to the Compliance 
Manual, this waiver of the Commission’s right to sue may be granted in a con- 
ciliation agreement, but only when specifically requested by the respondent.’? 


These negotiable items and “standard clauses” take on an added level of 
significance when viewed as obligations imposed by contract, rather than by 
statute. Because the undertakings are contained within a contract, they may be 





7499 C.F.R. §1601.24(b) (1978). 77 See “‘Foreward to the Conciliation Standards”, 
75Compliance Manual Section 610. Compliance Manual Section 600. 
7°For an actual example of a Commission nego- 78Compliance Manual Section 602; see also note 
tiated conciliation agreement, see the agreement of 77. 
General Electric Company, effective June 15, 1978, Compliance Manual Section 602.3. 
supra at note 11. 
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directly enforced by the charging party or the Commission in Federal court.®° 
There is no requirement that a charge be filed, an investigation begun, a reason- 
able cause determination made, conciliation efforts be attempted, and so on. As 
a part of a contract, the respondent’s promises are subject to specific enforcement 
by court order, which in turn could subject the respondent to the court’s power 
to hold the respondent in contempt of court for non-performance of the court 
order. Even though a respondent may be asked, in conciliation negotiations, to 
promise no more than Title VII requires in any event (for example, a promise to 
conduct all employment practices in a totally non-discriminatory manner), the 
fact that the promise is a contractual one may subject the respondent to harsher 
sanctions, and in a faster time frame in the event of non-performance than would 
enforcement actions taken under Title VII. 


In deciding whether to seek judicial enforcement of a conciliation agree- 
ment, the Commission will review information contained in the reports submitted 
by the respondent pursuant to the conciliation agreement and, where necessary, 
data gathered during on-site inspections of the respondent’s premises and facili- 
ties.** If the Commission determines that a prima facie violation cf the existing 
agreement is established by the evidence so gathered, and if the respondent has 
expressed a willingness to rectify past practices and settle new charges, the 
Commission will schedule a conciliation conference within ten days after the 
respondent receives the Commission’s remedial proposals.** 


If the respondent fails or refuses to settle major violations of the agreement, 
the Commission may seek enforcement of the agreement in Federal court. Gen- 
erally, however, the District Director will give the respondent another limited 
conciliation opportunity. Should this be refused or fail, a letter confirming this 
fact will be issued to the respondent and the case file forwarded for enforcement 
proceedings.*® 


The respondent should also consider the scope and nature of parties (other 
than the charging party and the Commission) who may be made signatories to the 
agreement during the conciliation process. For example, it may be possible for 
the respondent to structure the conciliation agreement so as to obtain limitations 
upon simultaneous negotiations based on related or similar charges. Thus, the 
respondent may seek the consolidation of all related charges by the Commission 
prior to conciliation discussions. Similarly, a respondent may be able to avoid 
charges filed subsequent to an agreement by designing a system whereby claims 
of discrimination arising after the execution of the agreement would be subject 
to immediate conciliation efforts, involving Commission assistance.* If relief is 
granted pursuant to these conciliation efforts, releases and waivers could be 
immediately executed by satisfied employees. Further, where broad forms of 





8° FEOC v. Contour Chair Lounge Co., Inc., 457 82Compliance Manual Sections 80.10(b)(1) and 
F. Supp. 393 (E.D. Miss. 1978), aff'd in part, rev’'din 80.20 (b)(1). 
part, 596 F.2d 809 (8th Cir. 1979). 83Compliance Manual Section 80.12(b)(1). 
8'See generally 29 C.F.R. §1601.24(c); see also 84See GE Agreement, Section XII, supra at note 
Section 80 of the Compliance Manual. 11. 
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relief will be given to classes of individuals, the conciliation agreement could 
provide for the execution of waivers and releases as a condition precedent to the 
granting of such relief.*° 


It may also be in the interests of the respondent to attempt to include a 
collective bargaining agent in negotiations whenever the conciliation agreement 
has the potential for affecting existing collective bargaining agreement provi- 
sions, and, if possible, to have the union agree to be a signatory to the agreement. 
If the union is not made a party to the agreement, and the affirmative relief 
provisions of the agreement conflict with a collective bargaining agreement, the 
conflicting provisions of the conciliation agreement may be deemed unenforce- 
able as against the union.*® 


E. Consent Decrees and Settlement Agreements 


Once the Commission has commenced an action in Federal court, either on 
behalf of an individual claimant or as a “‘pattern or practice” suit, it will usually 
insist that a consent decree (or consent judgment) be entered as the sole method 
of settlement. Consent decrees are settlement agreements executed by the parties 
to the suit, but unlike Negotiated Settlements and conciliation agreements, they 
are entered by the court as a judgment in that case. Consent decrees require 
approval of the court, which may retain jurisdiction over athe case in order to 
monitor compliance with the provisions of the agreement.*’ 


Section 706(i) of Title VII authorizes the Commission to commence pro- 
ceedings to compel compliance “‘[i]n any case in which an employer, employment 
agency, or labor organization fails to comply with an order of a court issued in 
a civil action brought under this section. .. .’’ Since a consent decree is a court 
order, the Commission may seek enforcement under Section 706(i) by an action 
on the decree itself; that is, there is no need for the Commission to first process 
the charge of non-compliance through regular Title VII dispute resolution mech- 
anisms.” Of course, the Commission must produce evidence of a respondent’s 
non- compliance with a consent decree in order to prevail in an enforcement 
action.® 


The ready access to Federal court for enforcement is just one reason why 





8ST. 

*° Southbridge Plastics Division v. Local 259, 565 
F.2d 913 (Sth Cir. 1978) (affirmative relief provided 
by conciliation agreement conflicted with seniority 
and layoff provisions of collective bargaining agree- 
ment). But see, EEOC v. Contour Chair Lounge Co., 
supra at note 80, where the district court ruled that 
only portions of conciliation agreement in actual con- 
flict with collective bargaining agreement were unen- 
forceable. Other provisions were binding upon the 
union. This situation is to be distinguished from situa- 
tions involving court orders which may provide affir- 
mative action responsibilities on a employer which 


conflict with a collective bargaining agreement. See, 
e.g., Franks v. Bowman Transportation Co. Inc., 424 
U.S. 747 (1976). 

87See, e.g., Chrysler Corp. v. U.S., 316 U.S. 556 
(1942); (antitrust decree); EEOC v. United Associa- 
tion of Journeymen and Apprentices, 438 F.2d 408 
(6th Cir.), cert. denied, 404 U.S. 832 (1971). 

88Telephone Workers Union v. N.J. Bell Tele- 
phone Co., 450 F. Supp. 284 (D.N.J. 1977), aff'd 584 
F.2d 31 (3rd Cir. 1978). 

8°See, e.g., EEOC v. First Alabama Bank of 
Montgomery, N.A., 426 F. Supp. 328 (M.D. Ala. 
1977). 
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consent decrees are favored by the Commissicn. The publicity inherent in settle- 
ment by decree is also an important consideration. Since consent decrees are 
usually public information, the effect of publication of the decree may be to 
enhance the Commission’s bargaining power in subsequent settlement negotia- 
tions. 


Another aspect of consent decrees which may be important to a respondent 
as well as the Commission concerns the fact that a court will generally make a 
“fairness” determination before entering the decree. This determination will 
often require the court to look at the effects of the proposed agreement on parties 
other than the signatories and, as such, the court will usually permit interested 
parties (such as a union, dissenting or objecting class members or individual 
claimants) to intervene in the fairness hearing. The intervention by a claimant or 
union in the proceedings establishing the fairness of a consent decree may have 
res judicata effects, barring the intervenor from collaterally attacking the de- 
cree.”! The failure of a union or private claimant to intervene in the fairness 
determination, however, does not prevent the court from entering the decree.” 
In such a situation, the court will generally insure that the rights of non-inter- 
venors in the action are protected without prejudice. 


Another significant consideration with respect to consent decrees is the 
degree of insulation it provides from “reverse discrimination” attacks. This mat- 
ter will be discussed in detail in the final section of this paper.” 


The substance of a consent decree is generally the same as the contents of 
a conciliation agreement. Consent decrees tend to be broader in scope, however, 
and often contain more explicit and precise affirmative action undertakings, due 
to the increased participation by unions and other interested parties in the decree 
proceedings. 


In contrast to the Commission’s preference for the use of consent decrees as 
the form of settlement once a complaint has been filed, Title VII actions brought 
by private parties are generally resolved out-of-court through settlement agree- 
ments. The primary difference between consent decrees and settlement agree- 
ments is that settlement agreements do not constitute court orders, and therefore 
may not be enforced by the Commission pursuant to Section 706(i).”* 


While the court need not approve the terms of a settlement agreement 
involving individual plaintiffs, the Federal Rules of Civil Procedure require that 





Consider the AT&T and Steel Industry decree, 
discussed supra at note 11. 

°*'Telephone Workers Union v. N.J. Bell Tele- 
phone Co., supra at note 89. But see, McAleer v. 
AT&T Co., 416 F. Supp. 435 (D.D.C. 1976), where 
the district court refused to give res judicata effect to 
a consent decree challenged by a white male which 
established affirmative hiring goals in favor of minori- 
ties, and in which the Union intervened. The court 
ruled that the claimant’s challenge of the decree was 


not a collateral attack barred by principles of res judi- 
cata, but rather an original Title VII claim that was 
not foreclosed by the decree. The holding in McAleer 
was specifically rejected by the district court in Tele- 
phone Workers. 

“U.S. v. Allegheny Ludlum Industries Inc, supra 
at note 43, 517 F.2d at 876-877. 

°3See text accompanying notes 106-130, infra. 

°4 Braddy v. Southern Bell Telephone & Telegraph 
Co., 458 F.2d 666 (Sth Cir. 1972). 
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class action settlements be approved by the court. This process of approval may 
involve interventions by various segments of the class objecting to particular 
terms of the proposed settlement, and will often carry the court into a significant 
inquiry into the terms of the proposed agreement.” 


Settlement agreements with individual plaintiffs are usually simple docu- 
ments, granting the plaintiff specific and narrow relief in exchange for his or her 
waiver of the right to sue on the facts alleged in the complaint. Class action 
settlements, on the other hand, may provide for systematic class-wide payments, 
changes in employment policies, and affirmative action commitments. 


F. Advantages and Disadvantages to the Various Forms of Settlement 


As a general proposition, it is in the best interests of a respondent in a valid 
Title VII dispute to settle the matter voluntarily and as quickly as possible. As 
an employment discrimination claim progresses from an arbitrable issue to a 
complaint filed in Federal court, the scope of the dispute can grow and the 
respondent’s potential liabilities may become enormous. Similarly, as the claim 
moves along the Title VII dispute resolution process, the Commission’s presence 
in the dispute grows logarithmically until, at the conciliation stage, a settlement 
agreement will not be possible unless the respondent agrees to a wide range of 
“minimum remedies” dictated by the Commission. 


As we have seen, settlement of a potential employment discrimination claim 
is easiest and least expensive through procedures established in an employment 
or collective bargaining contract.*° The actual costs to the employer or union are 
at a minimal level here, the potential liability in the event of the claimant’s 
success being limited to the specific relief desired by the claimant. Additionally, 
the Commission is removed from the dispute and the possibility of the particular 
claim eventually becoming the basis for a “pattern or practice” charge is very 
slight. 


Once an employment discrimination charge has been filed, the respondent’s 
potential risks expand significantly. The Commission, directed and armed by 
Congress to investigate the charge, and backed by broad judicial constructions of 
the scope of permissible matters for investigation,”’ may use the charge as a basis 
for seeking out a variety of employment irregularities present at the respondent’s 
workplace. Even if the individual’s charge is dismissed, the Commission may 
nonetheless use evidence uncovered during the investigation of that charge as the 
basis for subsequent actions.”* Additionally, the simple fact of an investigation by 
the Commission may well affect the day-to-day functioning of the respondent’s 
enterprise—yet another “cost” of delayed settlement. 





°*’Federal Rules of Civil Procedure, Rule 23(e), ments in PLI Booklet “Employment Discrimination 
provides that once a class action is initiated, itcannot _Litigation’’ (1978). 
be dismissed or compromised without the approval of °°See text accompanying notes 50-53, supra. 
the court and notice of the proposed dismissal or com- °7See text accompanying notes 18-21, supra. 
promise must be given to all members of the class. See °*8See text accompanying note 22, supra. 
generally Gottesman, Title VII Class Action Settle- 
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In light of this increased risk of exposure, the Negotiated Settlement pro- 
vides an excellent opportunity for the least costly resolution of Title VII disputes. 
As we have seen, the Negotiated Settlement is primarily an agreement between 
the charging party and the respondent on the terms that they deem satisfactozy. 
The Commission acts as a “‘facilitator’’, and may or may not be a party to the 
agreement. If the Commission is a signatory to the Negotiated Settlement, it is 
presumably for the respondent’s purpose of securing a promise that the Commis- 
sion will not institute a civil action on behalf of the individual claimant. And if 
the parties do not desire the Commission’s signature on the agreement, the 
Commission will still aid in the settlement process by consenting to the with- 
drawal of the charges under certain circumstances.” 


Post-reasonable cause determination attempts at settlement—the concilia- 
tion process—are, in contrast to pre-charge and pre-determination settlements, 
an expensive and exacting method of dispute resolution to the respondent. '’ The 
Commission’s involvement at this stage is its most pervasive at any time short of 
actual litigation, and the Commission’s announced tactical strategy permits little 
bargaining leeway for the respondent. “Minimum remedies” are mandated, 
“standard clauses” are insisted upon, and Commission review of the respondent’s 
compliance with a conciliation agreement is assured. Further, by the time of the 
conciliation process, the Commission’s investigation has usually been completed 
and it is possible that the scope and nature of the original allegations have already 
grown to drastic proportions. 


Despite the relative drawbacks of conciliation, it may be preferable to settle- 
ment by consent decree or final judicial resolution of the dispute. In terms of 
actual costs, a respondent by settling through conciliation will save the enormous 
expenses of defending against the litigation. Furthermore, the termination of a 
discrimination claim through a conciliation agreement will shorten the period for 
which relief is sought. Where resolution occurs through consent decree or trial, 
the period in which damages are claimed continues to expand. Additionally, the 
conciliation process permits the respondent to maintain a “bargaining position’’, 
although not nearly as advantageous as its pre-“‘reasonable cause” determination 
position. 


Consent decrees, on the other hand, are court orders, and usually will 
involve a court’s retention of jurisdiction over the respondent’s compliance with 
the decree. The ability of the Commission and charging party to direct enforce- 
ment of the decree’s provisions are thereby greatly enhanced.'®! Additionally, 
the judicial resolution of a Title VII dispute involves the possibility that the 
respondent may be found in violation of Title VII. The risk here is that this 
finding may be utilized by those not a party to the original suit to collaterally 
estop the respondent from denying a Title VII violation in subsequent suits 





See text accompanying notes 54-67, supra. 
100See text accompanying notes 68-87, supra. 
101 See text accompanying notes 88-95, supra. 
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brought against the respondent.'” This factor actually encourages the filing of 
additional individual Title VII charges and may subject the respondent to in- 
creased liabilities. 


An additional factor favoring the early settlement of Title VII disputes is the 
ability of a ‘‘prevailing party” (other than the Commission) to recover attorneys’ 
fees as part of recoverable costs.'”’ Naturally, as the dispute progresses towards 
trial, the claimant’s legal costs also increase. The term “prevailing party” in the 
context of a Title VII dispute has been construed in some instances to include a 
claimant who settles a charge out-of-court.’ 


Notwithstanding the foregoing, there may be significant disadvantages in 
rushing towards an early resolution of Title VII disputes. The most obvious 
disadvantage is where the claim itself is weak or frivolous. In such a situation, the 
settlement of the dispute will do more harm than good because the gains received 
by assuring repose are not nearly worth the costs involved. 


Even where the employment discrimination charge has some merit, it may 
be inadvisable to settle too early, if at all. The premature settlement of claims 
may produce a “bandwagon” effect, whereby persons with all conceivable sorts 
of discrimination claims would file charges, hoping for their ‘‘piece of the action’’. 
Even if some of these kinds of claims were meritorious, it is possible that they 
would have remained dormant if opposition of some sort were foreseen as the 
employer’s response. Similarly, the willingness of the respondent to react too 
quickly to charges of discrimination by offering settlement may undermine the 
use of arbitration and grievance procedures as the favored mechanism for resolv- 
ing employment problems. 


Settlement of disputes may also effect the day-to-day business operations of 
a respondent. The majority of workers may become disenchanted if they perceive 
the employer as “giving in” to all the demands of minority and female workers. 
Similarly, supervisory personnel may feel their authority questioned or under- 





102 


See Parklane Hosiery Company Inc. v. Shore, 
439 U.S. 322 (1979). In Parklane Hosiery, the Su- 
preme Court ruled that the plaintiffs in a private ac- 
tion under the Securities and Exchange Act could 
assert the findings of a district court in an SEC action 
against the defendant to collaterally estop the defen- 
dants from relitigating the issues resolved against 
them in the SEC suit. The Court held that this “‘offen- 
sive” use of collateral estoppel was not unfair to the 
defendant in this case because the defendant had 
“every incentive to litigate the SEC lawsuit fully and 
vigorously”. [footnote omitted]. Jd. at 332. The ex- 
tension of this holding to a Title VII situation poses no 
conceptual problems. 

'3Section 706(k). The Supreme Court has ruled 
that attorneys fees are to be awarded to the ‘‘prevail- 
ing party” in a Title VII action in all but special cir- 
cumstances. Christiansburg Garment Co. v. EEOC, 


434 U.S. 412 (1978). 

4See, e.g., Foster v. Boorstin, 561 F.2d 340 
(D.C. Cir. 1977); Firebird Society v. Member of 
Board of Fire Commissioners, 433 F. Supp. 752 (D. 
Conn 1976), aff'd 556 F.2d 642 (2nd Cir. 1977). How- 
ever, in Clanton v. Allied Chemical Corp., 409 F. 
Supp. 282 (E.D. Va. 1976), the District Court ruled 
that a plaintiff who settles a Title VII claim is not a 
“prevailing party” under Section 706(k) unless he can 
show that the defendant’s agreement to settle was 
based upon the conclusion that the plaintiff would 
prevail at trial. See also Young v. Kenly, 465 F. Supp. 
1260 (E.D. Va. 1979) (settling plaintiff may recover 
attorneys fees under Section 706(k) only if he esta- 
blishes: (1) relief granted in settlement would not 
have been granted “‘but for’’ the plaintiff's suit; and 
(2) the defendant was required by law to grant the 
remedy to plaintiff). 
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mined when the employer settles a disciplinary or discharge dispute without a 
fight. 


The Supreme Court’s recent decision in Regents of the University of Califor- 
nia v. Bakke'®° may constitute yet another reason in favor of avoiding, or at least 
delaying, voluntary settlements of Title VII disputes. In fact, the Bakke decision 
has the potential of reversing the clear trend of resolution of Title VII disputes 
from voluntary resolution to judicial disposition. 


IV. The Effect of Bakke on Title VII Settlements 


In Regents of the University of California v. Bakke,'°° a sharply divided 
Supreme Court ruled that the quota system established by the University of 
California at Davis Medical School to govern admissions was violative of Federal 
law because it discriminated in favor of minorities at the expense of whites. Chief 
Justice Burger, along with Associate Justices Stewart, Rehnquist and Stevens 
joined in holding that the particular system utilized by the medical school was 
unlawful under Title VI of the Civil Rights Act of 1964. Justice Powell agreed that 
the admissions program was unlawful, but based his conclusion on the Equal 
Protection clause of the Fourteenth Amendment to the Constitution. However, 
the dissenting Justices, along with Justice Powell, agreed that race may be consid- 
ered in an admissions program under certain circumstances. Given the manner 
in which the Justices voted on the case,'°’ Justice Powell’s criteria for ruling that 
certain affirmative action plans may be unlawful becomes a crucial factor in any 
analysis of the effects of the Bakke decision on the voluntary resolution of 


employment discrimination cases as the preferred mode of Title VII enforce- 
ment. 


Justice Powell’s treatment of the constitutional claims raised by Alan Bakke 
followed the textbook treatment of claims raised under the Equal Protection 
clause of the Fourteenth Amendment. That analysis requires that where classifi- 
cations utilized by a state are based on racial characteristics, those classifications 
are to be considered ‘‘suspect’”’ and therefore subject to the strictest form of 
judicial scrutiny. If there is no ‘““compelling reason”’ for those types of classifica- 
tions, they are deemed in violaticn of the Fourteenth Amendment.'® Justice 
Powell explained, in Bakke, that such scrutiny will not prohibit ‘racial prefer- 
ences”’ in three general types of situations: (a) where the preferences are “‘de- 





105438 U.S. 265 (1978). 

106 Td. at 276. 

'07The Chief Justice, along with Justices Stewart 
and Rehnquist, joined in the concurring opinion of 
Justice Stevens in ruling that Title VI of the Civil 
Rights Act of 1964, as amended, 42 U.S.C. §2000d 
(1)-(6), requires the ‘‘color-blind”’ application of ad- 
missions policy criteria. These Justices generally 
equated a Title VI situation with that of a Title VII 
case, and presumably would rule likewise in an em- 
ployment discrimination dispute. Jd. at 408-21. Jus- 


tices Brennan, White, Marshall and Blackmun, on the 
other hand, apparently would condone race-conscious 
affirmative action plans upon a general finding of dis- 
crimination. Jd. at 324-79. The basis of Justice 
Powell’s decision to rule that the Davis Medical 
School admission program was unlawful, but that 
race-preferential plans may, in some circumstances, 
be appropriate, is therefore the crucial decision in the 
Bakke case. 
1087. at 289-291. 
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signed as remedies for the vindication of constitutional entitlements”; (b) where 
the preferences are “‘remedies for constitutional or statutory violations resulting 
in identified, race-based individuals held entitled to the preference’’; and (c) 
“where a legislative or administrative body charged with the responsibility made 
determinations of past discrimination by the industries affected and fashioned 
remedies deemed appropriate to rectify the discrimination’. Nevertheless, Jus- 
tice Powell continued, ‘‘.. .we have never approved preferential classification in 
the absence of proven constitutional or statutory violations” .'” 


In footnote 41 to this passage, Justice Powell left open the question of 
whether a consent decree entered in a Title VII case could be deemed to be 
evidence of a “‘proven constitutional or statutory violation”: 


This case does not call into question congressionally authorized admin- 
istrative actions, such as consent decrees under Title VII... .In such 
cases, there has been detailed legislative consideration of the various 
indicia of previous constitutional or statutory violations [citation 
omitted], and particular administrative bodies have been charged with 
monitoring various activities in order to detect such violations and for- 
mulate appropriate remedies. 


However, Justice Poweil’s elaborations later in his opinion seem to emphasize 
once more the requirement that a specific finding of constitutional or statutory 
discrimination be established before race preferential remedies may be utilized: 


We have never approved a classification that aids persons perceived as 
members of relatively victimized groups at the expense of other inno- 
cent individuals in the absence of judicial, legislative or administrative 
findings of constitutional or statutory violations. ...In such a case, the 
extent of the injury and the consequent remedy will have been judicial- 
ly, legislatively or administratively defined. ... Without such findings of 
constitutional or statutory violations, it cannot be said that the govern- 
ment has any greater interest in helping one individual than in refraining 
from helping another.''° 


A holistic approach to this opinion gives one the impression that Justice 
Powell would approve “‘race conscious” affirmative action programs under the 
Fourteenth Amendment if and only if the proponents of the plan could show that 
it was created to remedy past discriminatory practices which had been “found” 
as a matter of law. 


This requirement would presumably extend to situations in which the Fed- 
eral government, and not just a state government, was involved under the Fifth 
Amendment to the Constitution. Although there is no Equal Protection clause 
in the text of the Fifth Amendment, the Supreme Court has repeatedly held that 
it does contain an “equal protection component” which would protect subjects 





197d. at 302. 
"Td. at 307-09. 
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of the Federal government from invidious discrimination.''! Thus, the constitu- 
tional approach taken by Justice Powell in Bakke could be extended to situations 
in which a unit of the Federal government, such as the Commission, agrees in a 
Negotiated Settlement, conciliation agreement or even in a consent decree, to 
the imposition of affirmative minority Liring or seniority plans. 


Whether applicable under the Fourteenth Amendment, Fifth Amendment, 
or both, Justice Powell’s opinion has caused and will continue to cause consider- 
able confusion in connection with his use of the terms “proven” and “‘finding”’ as 
they modify the concept of past discrimination. That is, has Justice Powell ruled 
that the Fourteenth Amendment requires, as a condition precedent to the imple- 
mentation of race-conscious remedial action, a binding adjudication of past dis- 
crimination, or will something similar to a “‘reasonable cause’’ determination 
suffice? Where a dispute never reaches the formal adjudicatory stage, will a 
respondent to a Title VII claim have to admit past discriminatory practices in 
order to agree to the imposition of affirmative action remedies? 


If before race-conscious, affirmative action programs can be applied as 
remedies to Title VII charges of discrimination there must be a finding or admis- 
sion of past discrimination, it is doubtful that a respondent would find it worth 
the potential future costs to resolve the dispute short of litigation. For example, 
why would an employer agree, in a conciliation agreement, to a race-conscious 
affirmative action plan where majority employees could institute employment 
discrimination charges under Title VII against the employer for the implementa- 
tion of just such a plan? Where a primary incentive to a respondent to settle a 
Title VII dispute is the avoidance or shortening of disruptions to the business, the 
conciliation agreement seems particularly unattractive in such a situation. Simi- 
larly, if the cost of protection from attacks by disgruntled majority employees is 
the admission of past discrimination, such a cost is probably too high. That 
admission, while it may protect the employer from “reverse discrimination” 
suits, subjects the employer to suits by minority persons not within the class of 
persons benefiting from the agreement, and further allows the possibility that 
those who do benefit from the conciliation agreement may seek greater relief.!!” 





Tn Bolling v. Sharpe, 347 U.S. 497, 499 (1954), 
decided the same day as Brown v. Board of Educa- 
tion, 347 U.S. 483 (1954), the Supreme Court ruled 
that racial segregation in the District of Columbia 
public schools violated the Due Process Clause of the 
Fifth Amendment. Chief Justice Warren held: “The 
Fifth Amendment. . .does not contain an equal pro- 
tection clause. . . .But the concepts of equal protection 
and due process, both stemming from our American 
ideal of fairness, are not mutually exclusive. The 
‘equal protection of the laws’ is a more explicit safe- 
guard of prohibited unfairness than due process of 
law, and, therefore, we do not imply that the two are 
always interchangeable phrases. But, as this Court has 
recognized, discrimination may be so unjustifiable as 


to be violative of due process. Classifications based 
solely upon race must be scrutinized with particular 
care, since they are contrary to our traditions and 
hence constitutionally suspect.”” The Chief Justice 
also stated, later in the opinion: “In view of our deci- 
sion [in Brown] that the Constitution prohibits the 
states from maintaining racially segregated public 
schools, it would be unthinkable that the same Consti- 
tution would impose a lesser duty on the Federal Gov- 
ernment.” 347 U.S. at 500. See also Davis v. Passman, 
99 S. Ct. 2264 (1979); Weinberger v. Wiesenfield, 420 
U.S. 636 (1975); Frontiero v. Richardson, 411 U.S. 
677 (1973). 

'!2For example, assume that as a consequence of 
conciliation efforts, after a “pattern or practice” 
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Even though Justice Powell apparently leaves open the question of Title VII 
consent decrees in footnote 41, the rest of his opinion seems to require the 
application of the same kind of analysis to consent decrees as to other forms of 
voluntary agreement. Thus, unless a consent decree contains an admission or 
other finding of past discrimination, it probably would not insulate a respondent 
from “‘reverse discrimination”’ attacks under the Fourteenth or Fifth Amendment 
with respect to Justice Powell’s formulation. 


It is possible, of course, that Justice Powell’s use of the term “finding” could 
be loosely construed so as to include a reasonable cause determination by the 
Commission. This construction would rescue the conciliation agreement and 
consent decree as methods of resolving Title VII disputes voiuntarily, and is 
apparently the basis of the recent decision by the Eighth Circuit, in EEOC v. 
Contour Chair Lounge Company, Inc.''? If this analysis withstands further chal- 
lenges, then only those Negotiated Settlements containing affirmative action 
relief to which the Commission is a party (a relatively rare situation) would be 
vulnerable to attack under the Constitution on the basis of “‘reverse discrimina- 
tion” claims. This would be so because, unlike the case with conciliation agree- 
ments and consent decrees, a Negotiated Settlement may be reached without the 
Commission ever having made a reasonable cause determination. 


In the recent case of United Steelworkers of America v. Weber''* the Su- 
preme Court ruled that affirmative action plans contained within agreements 
between purely private parties (that is, neither the Commission nor any other 
Federal or state governmental agency was a party to the plan)'! are not unlawful 
under Section 703(j) of Title VII,''® where the plans are designed to “eliminate 
conspicuous racial imbalance in traditionally segregated job categories”. The 
Weber case involved a challenge to a dual seniority procedure voluntarily agreed 
to by a union and an employer and placed into a collective bargaining agreement. 
The plaintiff argued that the system discriminated against white males in viola- 
tion of Title VII. The Court of Appeals for the Fifth Circuit, ruling before the 





charge, an employer agrees to the hiring of certain 
classes of persons allegedly discriminated against in 
prior years. If the employer is required to admit in the 
conciliation agreement that he violated Title VII, 
what is to prevent members of that hired class from 
utilizing that admission to assert retroactive seniority 
claims against the employer? See, e.g., Franks v. Bow- 
man Transportation Co., Inc., 424 U.S. 747 (1976) 
(approving award of retroactive seniority to victims of 
hiring policy discrimination). 

13596 F.2d 809 (8th Cir. 1979). 

"447 U.S.L.W. 4851, U.S. reh. denied, 439 U.S. 
1001 (1979), reversing 563 F.2d 216 (Sth Cir. 1977). 

547 U.S.L.W. at 4853. 

"Section 703(j) of Title VII, 42 U.S.C. §2000e- 
2(j) provides: ‘Nothing contained in this subchapter 
shall be interpreted to require any employer, employ- 
ment agency, labor organization, or joint labor-man- 


agement committee subject to this subchapter to grant 
preferential treatment to any individual or to any 
group because of the race, color, religion, sex, na- 
tional origin or such individual or group on account of 
any imbalance which may exist with respect to the 
total number or percentage of persons of any race, 
color, religion, sex, or national origin employed by 
any employer, referred or classified for employment 
by any employment agency or labor organization, or 
admitted to, or employed in, any apprenticeship or 
other training program, in comparison with the total 
number or percentage of persons of such race, color, 
religion, sex, or national origin in any community, 
State, section, or other area, or in the available work 
force in any community, State, section, or other 
area.”” EEOC v. Contour Chair Lounge Co., Inc., 457 
F. Supp. 393 (E.D. Mo. 1978), aff'd, 19 FEP Cases 
818 (8th Cir. 1979). 





SETTLEMENT OF TITLE VII DISPUTES 


Bakke decision, had held that absent an admission or extensive proof of past 
discrimination at the employer’s plant, the race preference established by the 
seniority program violated Title VII. The Fifth Circuit rejected the union’s and 
company’s defense that general “societal discrimination” was a sufficient basis 
for the implementation of an affirmative action plan ruling that “‘[i]n the absence 
of prior discrimination a racial quota loses its character as an equitable remedy 
and must be banned as an unlawful racial preference prohibited by Title VII”.!"’ 


Judge Wisdom dissented in the opinion of the Court of Appeals in Weber 
and succinctly described the inevitable effect of the majority’s holding: 


The majority’s standard produces. ..an end to voluntary compliance 
with Title VII. The employer and the union are made to walk a high 
tightrope without a net beneath them. On one side lies the possibility of 
liability to minorities in private actions, Federal pattern and practice 
suits, and sanctions under Executive Order 11246. On the other side is 
the threat of private suits by white employees and, potentially, Federal 
action. If the privately imposed remedy is either excessive or inade- 
quate, the defendants are liable. Their good faith in attempting to 
comply with the law will not save them from liability, including liability 
for back pay.''® 


The Supreme Court, with Justice Brennan writing the majority opinion, 


reversed the Court of Appeals and held that the affirmative action plan involved 
in the case did not run afoul of Title VII’s prohibitions against discrimination. 
Justice Brennan narrowed the holding to resolve “the narrow statutory issue of 
whether Title VII forbids private employers and unions from voluntarily agreeing 
upon bona fide affirmative action plans that accord racial preferences in the 


manner and for the purpose provided in the. . .plan’”.'!” 


The Court based its ruling on a reading of the Congressional purpose behind 
Title VII to create an atmosphere conducive to voluntary resolution of employ- 
ment discrimination. Finding that the job classifications affected by the affirma- 
tive action plan were “traditionally segregated”, Justice Brennan ruled that the 
company’s and union’s willingness to implement an affirmative minority hiring 
plan did not violate Title VII. Although Section 703(j) of Title VII provides that 
nothing contained in Title VII “‘shall be interpreted to require any employer. . .to 
grant preferential treatment. . .to any group because of the race. . .of such group 
on account of” a de facto racial imbalance in the work force, Justice Brennan 
found that Section 703(j) ‘does not state that nothing in Title VII shall be 
interpreted to permit voluntary affirmative efforts to correct racial imbalances. 
The natural inference is that Congress chose not to forbid all voluntary race- 
conscious affirmative action.”’'”° 


Weber, because it involved a purely private affirmative action plan, may not 
necessarily answer the issues raised by Bakke in connection with affirmative 





7563 F.2d at 224. 1947 U.S.L.W. 4851, 4853. 
"87d. at 230. 12047 U.S.L.W. at 4854. 
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action plans to which the Commission, as a government agency, is a party. In such 
a situation, the Fifth and Fourteenth Amendments, unlike the situation pre- 
sented in Weber, would be involved and Justice Powell’s analysis may be appli- 
cable. 


In EEOC v. Contour Chair Lounge Company, Inc.,'' the Eighth Circuit 
framed an answer to one of the questions posed by Bakke concerning the consti- 
tutionality of an affirmative action plan to which a government body is a party. 
In Contour Chair, the Commission sought specific enforcement of an affirmative 
minority hiring plan contained in a conciliation agreement to which it was a party 
with an employer. The employer challenged the district court’s ability to order 
enforcement of the plan on the grounds that no finding had ever been made that 
the employer had been guilty of past racial discrimination, as required by Bakke. 
The district court rejected the employer’s affirmative defense, stating: 


Here, the conciliation agreement was the result of a discrimination 
charge filed against defendant. It was entered into by defendant and the 
governmental agency charged with the responsibility of administering 
Title VII... .Were defendant’s argument to be adopted herein, it would 
mean that the conciliatory powers granted to the EEOC by Congress 
[citation omitted] would be meaningless since only the courts could 
order affirmative action. Thus, the Court concludes that the EEOC has 
the authority to enter into such conciliation agreements and that such 
agreements are enforceable herein.'”” 


The Court of Appeals, in affirming that part of the district court’s decision 
ordering specific performance of the conciliation agreement, disposed of the 
Bakke precedent early in its opinion: 


The Bakke case. ..did not involve private employment; it did involve 
fourteenth amendment considerations that are not present in this case. 
Hence, that decision is not too helpful here.!”° 


The court then recited its view that race-conscious affirmative action plans are 
not “‘per se unconstitutional or illegal’, and are “valid at least where actual racial 
discrimination in employment situations has been shown’’.'* 


The Court of Appeals in Contour Chair based its holding on two factors. 
First, it apparently felt that the lower court’s finding that the Commission had 
made a positive reasonable cause determination was a sufficient finding of past 
discrimination to pass constitutional muster.'*° Secondly, the Court of Appeals 
found relevant the fact that had the individual claimant or the Commission 
initiated suit, 


the district court would have been empowered, had it found in favor of 
the plaintiffs, to order affirmative action on the part of the defendant 





'21596 F.2d 809 (8th Cir. 1979), affirming in part 123506 F.2d at 814. 
457 F. Supp. 393 (E.D. Mo. 1978). 12447 U.S.L.W. 4851, 4855. 
122457 F. Supp. at 395. 125596 F.2d at 815. 








SETTLEMENT OF TITLE VII DISPUTES 


including essentially the same terms as those contained in the concilia- 
tion agreement that the district court in fact ordered to be specifically 
enforced. !7° 


The vitality of the holding in Contour Chair is weakened since the Court of 
Appeals failed to clarify explicitly the basis of its ruling that the constitutional 
considerations described in Bakke did not require that the affirmative action plan 
be ruled illegal. Nevertheless, the approach alluded to in Contour Chair, that a 
reasonable cause determination by the Commission is a sufficient “finding” of 
past discrimination to support affirmative action plans, is strengthened by 
Weber’s statement that a purely voluntary plan is legal so long as the job classi- 
fications therein are those which have been “traditionally segregated”’. 


Yet another of the constitutional issues raised by Justice Powell’s Bakke 
opinion has been answered by a Federal Circuit Court. In Detroit Police Officers 
Assn. v. Young'*’ the Sixth Circuit upheld the implementation of an affirmative 
action minority promotion plan by the Detroit Police Department. The court 
rejected the plaintiffs’ Title VII claims on the authority of Weber, ruling that an 
employer’s own conclusion of the perpetration of past racial discrimination!** was 
sufficient to justify a reasonable affirmative action plan. 


The plaintiffs in Detroit Police Officers also claimed, inter alia, and the 
district court found, that the promotion plan violated the Equal Protection clause 
of the Fourteenth Amendment. The Court of Appeals rejected this conclusion, 
ruling that the opinions of Justices Brennan, White, Marshall and Blackmun in 
Bakke permit race conscious plans under the Fourteenth Amendment, such as 
the one at issue here, “at least where appropriate findings have been made 
by. . .administrative bodies with competence to act in this area’, and that such a 
finding had been made in this case.'”? The court closed its decision by adding: 


Bakke and Weber make it clear that a case involving a claim of discrimi- 
nation against members of the white majority is not a simple mirror 
image of a case involving claims of discrimination against minorities. 
One analysis is required when those for whose benefit the Constitution 
was amended or a statute enacted claim discrimination. A different 
analysis must be made when the claimants are not members of a class 
historically subjected to discrimination. When claims are brought by 
members of a group formerly subjected to discrimination the case 
moves with the grain of the Constitution and national policy. A suit 





1267d. at 816. 

127608 F.2d 671 (6th Cir. 1979). 

'28The Detroit city charter required the appoint- 
ment of a Board of Police Commissioners, which was 
given the responsibility of approving promotions and 
establishing policies and regulations within the police 
department. At a meeting in July, 1974, the Board 
adopted an affirmative action hiring and promotion 
plan, stating that such a plan was required due to the 
“past and present discrimination in the hiring and 


promotion policies of the Detroit Police Department 
....” See Id. at 681. 

129 Bakke, supra, 438 U.S. at 325; the Court in 
Detroit Police Officers Assn. ruled that the Board of 
Police Commissioners’ report, described in footnote 
128, supra, constituted such a finding. 608 F.2d at 694. 
It is interesting to note that Justice Powell’s opinion 
could also be relied upon to justify this conclusion. See 
footnote 110 and accompanying text, supra. 
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which seeks to prevent public action designed to alleviate the effects of 
past discrimination moves against the grain, and the official actions 
complained of must be subjected to the analysis prescribed in Weber 
and the plurality opinion in Bakke which we find controlling.'*° 


Another recent attempt to circumvent the potential effects of Bakke comes 
from the Commission itself. Newly effective Part 1608 of the Commission’s 
Regulations'*! constitutes guidelines for employers and unions with respect to the 
propriety of affirmative action plans. The theory behind these new guidelines is 
the utilization of the little-known provisions of Section 713(b) of Title VII. That 
section provides, in part: 


In any action or proceeding based on any alleged unlawful employment 
practice, no person shall be subject to any liability or punishments for 
or on account of (1) the commission by such person of an unlawful 
employment practice if he pleads and proves that the act or omission 
complained of was in good faith, in conformity with, and in reliance on 
any written interpretation or opinion of the Commission. ...Such a 
defense, if established, shall be a bar to the action or proceeding, 
notwithstanding that (A) after such act or omission, such interpretation 
is...determined by judicial authority to be invalid or of no legal ef- 
fect... . 


Part 1608 seeks to insulate affirmative action plans adopted by employers 
pursuant to a “reasonable self analysis”,’** a conciliation or settlement agree- 


ment approved by a Commission official,'** or a consent decree!*4 from subse- 
quent challenge by characterizing these guidelines as ‘‘a written interpretation 
and opinion”,'*° and by setting forth the parameters by which “good faith reli- 
ance”’ will be judged.'°° For example, where the adherence to a conciliation 
agreement executed under Title VII and approved by the Commission is the basis 
of a Title VII complaint, the Commission will issue a ‘‘no reasonable cause 
determination as to that complaint” and will advise the respondent of its right 
under Section 713(b)(1) of Title VII to rely on the conciliation agreement.'*’ A 
similar provision relates to reliance on court orders (i.e., consent decrees). '** 


Although Weber essentially resolves the problems posed by Bakke with 
respect to totally voluntary affirmative action plans, Part 1608 of the Regulations 
seeks to insulate such plans which take on the characteristics of government 
sponsorship (thus subjecting such actions to scrutiny under the Fifth and Four- 
teenth Amendments) by stating that any such plans contained in a Negotiated 
Settlement, conciliation agreement or consent decree to which the Commission 
is a party may be relied upon under Section 713(b)(1) of Title VII. Under these 





0Detroit Police Officers Assn., supra, 608 F.2d 13399 C.F.R. §1608.6. 
671, 697. 13499 C.F.R. §1609.8. 
13129 C.F.R. §§1608.1 through 1608.12, 44 Fed. 13529 C.F.R. §1608.2. 
Reg. 4422, effective February 20, 1979 (Jan. 19, '36See notes 128-130, supra. 
1979). 13729 C.F.R. §1608.6(a). 
13229 C.F.R. §1608.4. 3829 C.F.R. §1608.8. 
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Regulations, the settlement agreement or decree need not contain any ‘“‘admis- 
sion or formal finding” that a violation of Title VII has occurred in order to be 
relied upon.'*? 


Notwithstanding the Commission’s attempt to protect the future of volun- 
tary compliance as the preferred means of enforcing Title VII, if Justice Powell’s 
version of the Bakke decision is a vital one, and is applied to agreements in which 
the Commission is a party under the Fifth Amendment, the purpose behind the 
Commission’s guidelines must fail. As a notion of fundamental constitutional 
law, Congressional enactments, much less administrative regulations, must give 
way to the Fifth and Fourteenth Amendment as interpreted by the Supreme 
Court. If equal protection of the laws requires a judicial finding of past discrimi- 
nation before affirmative action plans are permissible, Congress may not, by 
Section 713(b), create an exception in situations where the Commission has said 
that no such past discrimination need be found. As a consequence, then, the 
Commission’s characterization of the nature of its Guidelines and the scope of 
“good faith reliance” is irrelevant when measured by constitutional principles. 


V. Conclusion 


The voluntary resolution of Title VII disputes provides advantages to all 
parties invo'ved in claims of employment discrimination. It is also the clearly 
preferred means of enforcing Title VII, as evidenced by the emphasis placed on 
settlement opportunities by Congress, the Commission, and private parties. As 
a result of the Weber holding, the use of voluntary affirmative action plans 
created by employers to remedy “traditional segregation” in employment is 
preserved. However, the fate of this preferred manner of resolution of Title VII 
disputes where the Commission is involved is less clear, depending on how Bakke 
is subsequently interpreted or modified. If Justice Powell’s decision is later ex- 
tended to overrule the principles enunciated in Contour Chair (hence invalidating 
the Commission’s attempts at insulation via Section 713(b) of Title VII), the end 
of Negotiated Settlements, conciliation agreements, and consent decrees may 
well be near. If Bakke is modified or interpreted as in the Contour Chair decision, 
however, the Congressional preference for the voluntary resolution of Title VII 
cases may be salvaged. 





13929 C.F.R. §1608.4(b). 














HEW’S FINAL ‘‘POLICY INTERPRETATION” OF TITLE IX 
AND INTERCOLLEGIATE ATHLETICS 


JOHN GAAL* 
LOUIS P. DiLORENZO** 
THOMAS S. EVANS*** 


I. Introduction 


In December of 1978, the U.S. Department of Health, Education, and Wel- 
fare (HEW) issued for public comment a proposed policy interpretation concern- 
ing intercollegiate athletic-related requirements of Title IX of the Education 
Amendments of 1972 and its implementing regulations.' Several aspects of the 
interpretation were noteworthy, but attention focused on the scope of HEW’s 
asserted jurisdiction and the concept of equal per capita spending as a measure 
of the required equal opportunity. In an earlier article in the Journal we ad- 
dressed, in detail, these and other perceived impacts of the interpretation.* Our 
conclusion was that the proposed interpretation was indeed a permissible exer- 
cise of the agency’s authority in that it complied, for the most part, with both Title 
IX and the Title IX regulations. Nonetheless, it failed, in many ways, to achieve 
its primary purpose: to clarify existing law. Because of its often vague and 
ambiguous language and concepts, it likely confused institutions as to their re- 
sponsibilities and obligations under Title IX as much as it guided them. 


The proposed interpretation purported to include within its scope intercol- 
legiate athletic programs that receive direct financial aid from the federal govern- 
ment, those that benefit indirectly from aid to another program at the institution, 
and, finally, those that neither receive aid directly nor benefit indirectly but 
through their discriminatory practices infect aid-receiving programs. Based on 
the legislative history of Title IX and analogous case law under Title VI, we 
agreed that HEW could indeed exercise jurisdiction over the first two types of 
programs described; however, there was no basis in law to support its “infectious 
discrimination” approach as a jurisdictional theory. 


Substantively, the thrust of the proposed interpretation consisted of the 
equal per capita expenditure standard. Under this rule, any institution which 
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provided equal per capita expenditures for its male and female athletes in certain 
financially measurable benefits would be presumed in compliance with Title IX. 
The presumption was also available if any discrepancies in per capita expendi- 
tures could be shown to be nondiscriminatory. However, the institution was 
saddled with the burden of demonstrating their nondiscriminatory character. 
Benefits provided athletes that are not subject to a ready financial measure were 
to be judged on the basis of comparability. The interpretation also addressed in 
a separate section the institution’s obligation to “equally accommodate,” in the 
future, the interests and abilities of its male and female athletes. Thus, the 
proposed policy interpretation recognizc two aspects to Title IX compliance: (1) 
the elimination of discrimination in existing programs and (2) the development 
of an institutional athletic program which will provide equal athletic opportuni- 
ties in the future. 


Recently, HEW announced its adoption of a final policy interpretation 
effective December 11, 1979.* The provisions of this new statement are outlined 
below. Also provided is a commentary on some of the more significant portions 
of the statement, including HEW’s new jurisdictional statement, its scholarship 
and recruiting rules, and its attempt to regulate employment practices. 


II. Provisions of the Final Interpretation 
The final interpretation sets forth a new statement respecting the scope of 


coverage of Title IX and then addresses two basic substantive areas: athletic 
financial assistance, and other athletic benefits and opportunities. 


A. Jurisdiction 
The final interpretation notes that Title IX coverage extends 


to any public or private institution, person or other entity that operates 
an educational program or activity which receives or benefits from 
financial assistance authorized. . .by the Department.* 


B. Athletic Financial Assistance° 


The interpretation provides that the Department will determine compliance, 
with respect to the provision of scholarship aid, by means of a comparison of the 
total financial aid provided men’s and women’s athletic programs. Aid for com- 
parison purposes will be computed by dividing the amount of scholarship dollars 
available for each sex by the number of participants by sex.° If the quotients are 





344 Fed. Reg. 71413 (1979). sessions and other team meetings on a regular 
*44 Fed. Reg. 71414 (1979) (emphasis added). basis during a sport’s season; and 

$s 

Id. at 71415. (c) are listed on the eligibility or squad lists 
°Participants are those athletes who: maintained for each sport, or 

(a) are receiving institutionally-sponsored 

support normally provided to competing athletes 
at the institution; 


(d) because of injury cannot meet a, b, orc 
above but continue to receive financial aid on the 
basis of athletic ability. 

(b) are participating in organized practice 44 Feq. Reg. 71415 (1979). 
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substantially equal or a resulting disparity is explained by nondiscriminatory 
factors, the institution may be considered in compliance. The same method is 
used in determining equivalency in non-grant aid such as work study or loans. 
The interpretation provides two examples of nondiscriminatory factors which 
permit disproportionality: higher out-of-state tuition costs at public institutions 
resulting in sporadic, uneven distribution by sex and decisions concerning pro- 
gram development. Neither a proportionate number of scholarships nor indi- 
vidual scholarships of equal dollar value are required. Rather, the total amount 
of scholarship aid must be substantially proportionate to participation rates by 
sex. 


C. Other Athletic Benefits 


In determining an aid recipient’s compliance with Title [X’s mandate to 
provide ‘equal athletic opportunities for members of both sexes”, HEW will 
consider, among others, the following non-financially measurable factors: (1) 
provision and maintenance of equipment and supplies; (2) scheduling of games 
and practice times; (3) travel and per diem expenses; (4) opportunity to receive 
coaching and academic tutoring; (5) assignment and compensation of coaches 
and tutors; (6) provision of locker rooms, practice and competitive facilities; 
(7) provision of medical and training services and facilities; (8) provision of 
housing and dining services and facilities; and (9) publicity. The interpretation 
points out that Section. 86.41(c) of the Title [IX regulations also permits HEW to 
consider other factors.’ The recruitment of student athletes and support services 
are two of the ‘“‘other factors” that will be considered. The final factor addressed 
by the interpretation focuses on the accommodation of interests and abilities for 
male and female athletes. The interpretation also provides a section addressing 
overall compliance. 


Generally, HEW will consider institutions in compliance if each of these 
program components are equivalent, that is equal or equal in effect. 8 Identical 
benefits, treatment or opportunities are not required, provided the overall effect 
of any differences is negligible.’ If the comparisons do not reveal equivalency, 
compliance may still be justified if the differences are the result of nondiscrimi- 
natory factors. The interpretation lists several examples of nondiscriminatory 
factors including: the unique aspects of particular sports, such as football, which 
may influence rules of play, nature and replacement of equipment, rates of 
injury, and nature of facilities; special circumstances of a temporary nature, such 
as recruiting efforts for a given year based on a fluctuation in team needs; and 
unique demands of a particular sport, such as the added expense necessary to 
manage the larger crowds attending basketball or football games.' 


For each factor, HEW has set forth sub-factors which will be reviewed in 
determining compliance. Substantial equivalency in the sub-factors for men and 
women will be evaluated to determine whether the components of an institution’s 





"See 45 C.F.R. §86.41(c). "ld. 
81d. at 71415. 114. at 71415-16. 
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program comply with Title IX. The components and their sub-factors are set 
forth below. 


1. Equipment and supplies.'' The phrase equipment and supplies includes, 
but is not limited to: apparel, sport-specific equipment, general equipment, 
instructional devices and conditioning and weight training equipment. The sub- 
factors of equipment and supplies are quality, quantity, suitability, availability, 
maintenance and replacement. 


2. Scheduling of games and practice times.'* The sub-factors include: the 
number and time of day competitive events are scheduled; the number, length, 
and time of day practice opportunities are scheduled; and opportunities to en- 
gage in available pre-season and post-season competition. 


3. Travel and per diem allowances.'* The following sub-factors will be as- 
sessed: modes of transportation, housing furnished during travel, length of stay 
before and after competitive events, per diem allowances, and dining arrange- 
ments. 


4. Opportunity to receive coaching and academic tutoring.'* With respect to 
coaching, HEW will examine the relative availability of graduate assistants and 
full-time, part-time and assistant coaches. With respect to tutors, their availabil- 
ity, and the criteria and procedures for obtaining tutors will be examined. 


5. Assignment and compensation of coaches and tutors.'> The interpretation 


indicates HEW will examine the quality, nature and availability of coaches. In so 
doing, it adopts basically Equal Pay Act’® standards and requires equal compen- 
sation subject to differentials attributable to variations in skill, effort, responsibil- 
ity or working conditions. The interpretation also permits differentials caused by 
the range or nature of duties, experience, number of participants in the sport, 
number of assistant coaches supervised, level of competition, or any outstanding 
record of achievement. HEW will examine the rate of compensation per sport per 
season, duration of contracts, conditions relating to contract renewal, experi- 
ence, nature of duties and working conditions. 


With respect to the assignment of coaches, the training, experience and 
professional standing of the coaches will be reviewed. 


The compensation of tutors will be reviewed by examining the hourly rate 
of payment in light of subjects taught, pupil loads, tutor qualifications and exper- 
ience. With respect to tutor assignments, experience, training and qualification 
will be examined. 


6. Provision of locker rooms, practice and competitive facilities.'’ In deter- 
mining compliance, HEW will examine the following: quality, availability, main- 
tenance, exclusivity and preparation of locker rooms and facilities provided for 
practice and competitive events. 





"7d. at 71416. ‘Sd. 
127g. 1629 U.S.C. § 206(d)(1). 


Id. 1744 Fed. Reg. 71417. 
'41d. 
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7. Provision of medical and training facilities and services.'* The following 
sub-factors will be reviewed: availability and qualifications of trainers and 
‘medical personnel; health, accident and injury insurance coverage; availability 
and quality of weight training and conditioning facilities. 


8. Provision of housing and dining facilities and services.‘ The housing 
provided and any special services provided as part of housing arrangements, e.g., 
laundry, maid service or parking, will be examined. 


9. Publicity.*° The following factors will be examined: availability and qual- 
ity of sports information personnel; access to other publicity resources; and 
quantity and quality of publications and other promotional devices featuring 
men’s and women’s programs. 


10. Recruitment of student athletes.?' In determining the comparability of 
recruiting practices HEW will consider whether coaches are provided with sub- 
stantially equal opportunities to recruit, whether financial and other resources 
made available for recruiting are equivalently adequate to meet the needs of the 
program, and whether benefits and treatment afforded prospective athletes have 
a disproportionate effect upon the recruitment of students of either sex. 


11. Provision of support services.?* The amount of administrative assistance, 
secretarial and clerical assistance provided men’s and women’s programs will be 
reviewed. 


12. Effective accommodation of interests and abilities. 


(a) Determination of athletic interests or abilities.**> Athletic interests 
and abilities may be determined by using any nondiscriminatory method, pro- 
vided the method considers the increasing levels of women’s interests and abili- 
ties, the method does not disadvantage members of an unrepresented sex, the 
method takes into account team performance records, and the method is respon- 
sive to the expressed interests of students. 


(b) Selection of sports. Generally, there is no requirement to integrate 
teams or provide exactly the same choice of sports to men and women. When a 
team is sponsored for the members of one sex, the institution may be required 
to permit members of the excluded sex to try out for the team or sponsor a 
separate team. 


(i) Contact sports.”4 If a contact sport is sponsored for mem- 
bers of one sex, a team must be sponsored for members of the other sex 
if: (i) opportunities for members of the excluded sex have been histori- 
cally limited; and (ii) there is sufficient interest and ability to sustain a 
viable team and a reasonable expectation of intercollegiate competi- 
tion. 





181d. 2214. 

1914, 2344. at 71417. 
201d. 247d. at 71418. 
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(ii) Non-contact sports.° If a non-contact sport is sponsored 
for members of one sex, a team must be sponsored for members of the 
other sex if: (i) opportunities for members of the excluded sex have 
been historically limited; (ii) there is sufficient interest and ability to 
sustain a viable team and a reasonable expectation of intercollegiate 
competition; and (iii) members of the excluded sex do not possess 
sufficient skill to be selected for an integrated team or to compete 
actively if selected. 


(c) Levels of competition.”° Institutions are required to provide athletes 
with the opportunity to have competitive team schedules which equally reflect 
their abilities. Compliance will be assessed by examining whether the competitive 
schedules afford proportionally similar numbers of men and women equivalent 
advanced competitive opportunities and whether the institution can demonstrate 
a history and practice of upgrading competitive opportunities for the underrepre- 
sented sex as warranted by developing abilities of the athletes of that sex. Com- 
pliance with this requirement will be determined by considering: whether inter- 
collegiate level participation opportunities are provided in numbers substantially 
proportionate to respective enrollments; when members of one sex have been 
underrepresented, whether the institution can show a history and practice of 
program expansion which is responsive to the interest and abilities of that sex; 
and whether the university can show that the interests and abilities of the histor- 
ically underrepresented sex are fully and effectively accommodated by the pres- 
ent program. 


13. Overall determination of compliance.’ An overall compliance determi- 
nation will be based upon the following: (i) whether an institution’s policies are 
discriminatory in language or effect; (ii) whether disparities of a substantial and 
unjustified nature exist in benefits, services or opportunities in programs as a 
whole; or (iii) whether disparities in individual segments of the program are 
substantial enough in and of themselves to deny equality of athletic opportunity. 


Ill. Some Observations on the Final Policy Interpretation 


A. Jurisdictional Extension 


HEW’s final policy interpretation reflects several significant changes in posi- 
tion and approach taken by the Department with respect to the elimination of sex 
discrimination in intercollegiate athletics. The most significant changes are ex- 
pressly noted by the agency and are readily apparent.** One change, however, is 
not similarly exposed and is at least theoreticaily significant. Section 901 of Title 
IX itself provides that: 


No person. ..shall, on the basis of sex, be excluded from participa- 
tion in, be denied the benefits of, or be subjected to discrimination 





51d. 271d. at 71417 and 71418. 
261d. 2844 Fed. Reg. 71414 (1979). 
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under any education program or activity receiving Federal financial 
assistance... .° 


The position taken by HEW in its proposed policy interpretation applied Title IX 
to any intercollegiate athletic program which (i) receives direct federal financial 
assistance; (ii) is maintained at an institution whose students receive general 
federal financial assistance; or (iii) is maintained at an institution which receives 
federal financial assistance in a defined program provided discriminatory aspects 
of the intercollegiate athletic program are so integrally related to the financially 
aided activity that it “infects” the funded activity.*° In a reworded statement on 
applicability, the final policy interpretation notes that Title IX coverage extends 


to any public or private institution, person or other entity that operates 
an educational program or activity which receives or benefits from finan- 
cial assistance authorized. . .by the Department.”! 


In the authors’ prior article on the proposed policy interpretation, HEW’s 
statement of applicability was found to be consistent with legislative authoriza- 
tion insofar as it expressly applied to directly funded athletic programs and to 
institutions whose students received federal financial assistance.’* With respect to 
the latter jurisdictional base, this conclusion was premised primarily on the 
decision in Bob Jones University v. Johnson.** It was concluded, however, that 
the Department’s reliance on Board of Public Instruction of Taylor County, Fla. 
v. Finch,*4 as authority for its “infectious discrimination” jurisdictional base, was 
misplaced.*° Thus, the ultimate conclusion was that HEW could assert Title IX 
jurisdiction over any intercollegiate athletic program if that program either itself 
received some direct federal financial assistance or could be shown to benefit 
from the receipt of federal financial assistance by another educational program 
at the institution.*° In other words, there must be a specific benefit, direct or 

2920 U.S.C. § 1681(a) (1978) (emphasis added). 
*°40 Fed. Reg. 24128 (1975). 


3144 Fed. Reg. 71414 (1979) (emphasis added). 
32See generally Gaal and DiLorenzo, supra note 





vision be used to require the elimination of the discri- 
minatory activity in the unfunded program. Yet, 
HEW’s position would ignore this case-by-case ap- 
proach and would provide that upon a finding of infec- 


2, at 168-74. 

33396 F. Supp. 597 (D.S.C. 1974), aff'd. sub nom. 
Bob Jones University v. Roudebush, 529 F.2d 514 (4th 
Cir., 1975). 

34414 F.2d 1068 (Sth Cir. 1969). 

35Gaal and DiLorenzo, supra note 2, at 173-75. 
As the earlier article points out at some length, Finch 
involved only a question of remedy, not jurisdiction, 
and then it permitted the termination of aid to a 
funded program only if it was so contaminated by 
discrimination in a related unfunded program as to 
have become discriminatory itself. Even when such 
circumstances exist, the threat of fund termination 
should provide no basis for wholesale regulation of 
the unfunded activity. It should be sufficient, to avoid 
the drastic remedy of fund termination, that the rela- 
tionship which permits the infection can be severed 
Only as a last resort should the fund termination pro- 


tious discrimination it is free to regulate both activi- 
ties, regardless of less restrictive alternatives available 
which permit continued compliance by the funded ac- 
tivity. HEW’s approach ignores the fact that once 
there is any break in the infection, however slight, it 
can no longer rely on the ability to terminate funds in 
the complying funded program to assert its regulatory 
powers over the unfunded one. 

°It was the authors’ conclusion that Finch was 
concerned only with the limitations imposed by the 
pinpoint fund termination provision of Title VI and 
not its jurisdictional scope. It did not hold that HEW 
had jurisdiction to regulate a discriminatorily oper- 
ated activity, despite its infectious nature, if that pro- 
gram did not benefit, directly or indirectly, from 
federal funding. See Gaal and DiLorenzo, supra note 
2, at 173-75. 
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indirect, to the athletic program to confer jurisdiction. The new interpretation’s 
statement attempts to expand considerably HEW’s jurisdiction by shifting the 
focus from “programs” in receipt of federal aid to “‘institutions” in receipt of 
federal aid. Under this more recent pronouncement, coverage of an athletic 
program will be asserted if the institution itself merely receives or benefits from 
federal financial assistance regardless of any specific benefit to the athletic pro- 
gram. 


Concededly, in the context of intercollegiate athletics, this may be a distinc- 
tion with little practical significance. Under the broad holding of Bob Jones 
University, virtually any federal financial aid that reduces an institution’s actual 
outlays in one area or program has a beneficial budgetary impact in other areas 
or programs. Thus, in most circumstances, the nexus between any federal assis- 
tance to an institution and a beneficial effect on an athletic program is apparent. 
This is not to say, however, that the nexus always exists. Any grant to a university 
which by its terms is supplementary in nature only, i.e., cannot be used to 
supplant other funds intended for the program, does not provide a benefit to any 
program except the one actually in receipt of the grant.*’ Yet, under the new 


interpretation, an institution’s receipt of even that type of funding would subject 
the athletic program to the agency’s jurisdiction. Undoubtedly other factual 
situations exist in which it could be demonstrated that while there might be aid 
to the institution, there is no benefit, direct or indirect, to the athletic program.°*® 
Again, however, HEW apparently will attempt to assert jurisdiction premised 


upon this new position. 


The new jurisdictional statement is clearly consistent with the original Title 
IX bill sponsored by Senator Birch Bayh. That bill prohibited sex discrimination 
in “any program or activity conducted by a public institution. . .which is a recipient 
of federal financial assistance for any educational program or activity. . °°? How- 
ever, Title IX as enacted, and as quoted above, provides a more limited state- 
ment of applicability. The final interpretation’s consistency with the statute rests, 
in part at least, on whether the phrase “education program” refers to the entire 
scheme of student-oriented activities at an institution, of which intercollegiate 
athletics is a part, or refers to distinct subcategories included within that scheme, 
of which athletics might either be one by itself, or part of a larger subcategory. 


Under the former interpretation, the new jurisdictional statement appears 





*’The use of supplementary funds, the real prob- volves universities with completely self-supporting 


lem area for the new jurisdictional statement, is pri- 
marily found in aid to secondary schools. See Gaal 
and DiLorenzo, supra note 2, at 175 n.63. 

**For example, an institution operates a medical 
school or other graduate program as technically a part 
of the university but completely self-supporting and, 
in budgetary terms, autonomous. Federal grants to 
that program have no beneficial impact on the institu- 
tion’s athletic program, yet HEW, under this state- 
ment, could assert jurisdiction. A second example in- 


athletic programs. Under the original interpretation, 
jurisdiction might be questionable based on the con- 
cept of aid to students or another program freeing 
funds for the athletic program, although arguably it 
could be asserted if the aid in any way increases the 
available pool of potential athletes. The new interpre- 
tation would take away all doubt. 

°°117 Cong. Rec. 30156 (1971) (text of original 
version) (emphasis added). 
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consistent since any financial aid to the school would be aid to the only “‘pro- 
gram”’ at the institution and must necessarily benefit athletics, in theory at least, 
as a part of that program. Contrastingly, under the latter interpretation, aid to 
one distinguishable program at an institution is not aid to, nor must it benefit, 
every other activity at the institution. The statute itself refers simply to “any 
education program’”’ and thus sheds little light on the question. However, HEW’s 
regulations are applicable to “each education program or activity operated by [a 
recipient of Federal funds] which receives or benefits from Federal financial 
assistance.” This at least impliedly recognizes the concept of multi-programs at 
a single institution. The final policy interpretation is inconsistent with this con- 
cept in that it purports to extend jurisdiction over all activities, despite their 
separateness or the lack of any benefit, on the basis of aid to any one activity. 
Thus, while the statute and regulations arguably support a program analysis for 
jurisdictional purposes, the new interpretation takes an unsupportable institu- 
tional approach. 


B. Procedural Changes 


Aside from specific substantive changes in the proposed policy interpreta- 
tion, the final agency statement provides two general ‘‘approach”’ changes. First, 
HEW has retreated, theoretically, from its initial two-prong approach to compli- 
ance. The proposed statement viewed compliance from the prospective of two 
distinct time-frames: the elimination of discrimination in financial support and 


other benefits and opportunities in an institution’s existing athletic program, and 
the institution’s obligation to accommodate effectively the athletic interests and 
abilities of women, as well as men, on a continuing basis. The new statement 
claims to present a single compliance time-frame which focuses on the present. 


The reason for this change is stated in HEW’s response to comments on the 
initial interpretation. One of eight questions commentators on the proposed 
interpretation were requested to answer included: “Is the proposed two-stage 
approach to compliance practical? Should it be modified?”’*’ Some commentators 
expressed the concern that Part II of the proposed interpretation represented an 
extension of the July, 1978 compliance deadline established in the Title IX 
regulations.*! Recognizing that the two-prong approach might give rise to that 
perception, although unintended, it was determined to eliminate the two stages. 
Nonetheless, continued delays in effective implementation of Title IX’s goals 
may be foreshadowed by the following exerpt from the final interpretation’s 
enforcement provisions: 


An institution that is in violation of Title IX may already be imple- 
menting a corrective plan. In this case, prior to informing the recipient 
about the results of its investigation, the Department will determine 
whether the plan is adequate. If the plan is not adequate to correct the 
violations (or to correct them within a reasonable period of time) the 





“944 Fed. Reg. 71420 (1979) (Question No. 3). 
“"1d. 
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recipient will be found in noncompliance and voluntary negotiations will 
begin. However, if the institutional plan is acceptable, the Department 
will inform the institution that although the institution has violations, it 
is found to be in compliance because it is implementing a corrective 
plan. 


Moreover, the Department, in responding to a letter from fifty college and 
university presidents urging a program of, in effect, self-policing in lieu of the 
proposed policy interpretation, stated that: 


The Department agrees with this group of commentators that the pro- 
posed self-assessment and institutional plan is an excellent idea. Any 
institution that engages in the assessment planning process, particularly 
with the full participation of interested parties as envisioned in the 
proposal, would clearly reach or move well toward compliance. In 
addition,. . .any college or university that has compliance problems but is 
implementing a plan that the Department determines will correct these 
problems within a reasonable period of time, will te found in compli- 
ance. 


These provisions, in theory, provide a potential means of circumventing imple- 
mentation of the legislative mandate for the elimination of discrimination. Only 
time will tell whether the Department’s references to “‘a reasonable period of 
time” will become sex discrimination’s “with all deliberate speed”’ cross to bear.** 


econd, the final interpretation retreats from the safe harbor provisions of 
the proposed statement. In particular, the proposed interpretation provided 
generally that if average per capita expenditures for male and female athletes 
were substantially equal in the area of readily financially measurable benefits or, 
if not, the disparities were the result of non-discriminatory factors, institutions 
would be presumed in compliance.* The final interpretation, however, now pro- 





“21d. at 71418-19 (emphasis added). 

“3]d. at 71423. 

“See Brown v. Bd. of Ed., 349 U.S. 294 301 
(1955); See generally MOTLEY. TWENTY YEARS 
LATER. .., THE CONTINUING CHALLENGE, THE PAST 
AND FUTURE OF BROWN v. BOARD OF EDUCATION 
(1975). 

“Inthe prior examination of HEW’s approach to 
the implementation of Title IX, the authors specifical- 
ly refuted the claims of some opponents of the 
Department’s policy that the per capita standard 
amounted to a requirement of equal dollars for male 
and female athletes. Rather, it appeared fairly clear 
that the per capita standard was in fact only a starting 
point in the agency’s compliance review program. If 
an institution in fact provided per capita expenditures, 
subject to allowable discrepancies for non-discrimi- 
natory factors, it would be presumed in compliance; 
however, even if per capita expenditures were not 


provided, compliance was not foreclosed. See Gaal 
and DiLorenzo, supra note 2, at 180-81. That this was 
in fact HEW’s position is clearly stated in the final 
interpretation. 44 Fed. Reg. 71414 (1979). However, 
as a result of widespread confusion concerning the 
significance of failure to satisfy this standard, HEW 
has eliminated the presumption and now requires ac- 
tual compliance. /d. Thus, this is at least one situation 
in which complaints of vagueness and ambiguity have 
caused, from the perspective of universities, more 
harm than good. 

HEW’s final interpretation also addresses ex- 
pressly the issue of burden of proof. Although it ap- 
peared clear from the proposed statement that com- 
pliance with the per capita standard was not fatal, it 
appeared equally clear that HEW would use non- 
compliance to shift the burden to the institution to 
justify discrepancies. See Gaal and DiLorenzo, supra 
note 2, at 189. In its final interpretation, HEW takes 
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vides more detailed guidelines as to what constitutes compliance with Title IX, 
but in doing so it has removed the presumption and requires actual compliance. 


C. Substantive Changes 


1. Financial aid. The major substantive change in the final statement in- 
volves a new focus on scholarship aid. The proposed interpretation had grouped 
together, for purposes of determining Title [IX compliance, “financial assistance 
rewarded on the basis of athletic ability,” “recruitment,” and ‘‘all other readily 
financially measurable benefits and opportunities.”” The revised statement has 
restructured its approach to require a specific analysis of athletic financial assis- 
tance (basically scholarships), as the only financially measurable benefit, at each 
institution. 


Under the new guidelines, compliance with Title IX in this area will be 
determined primarily on the basis of a financial comparison seeking to determine 
whether proportionately equal amounts of financial assistance are available to 
men’s and women’s athletics.*° The new interpretation’s requirements of com- 
parability are basically the same as provided in the proposed interpretation, and, 
consequently, are consistent with the statute and regulations.*’ 


It is interesting that HEW “abandoned” its original presumption of the per 
capita compliance standard because of the agency’s perception of the confusion 
it caused, when its new standard is perhaps even more ambiguous in terms of the 
effect of non-compliance. Ultimately, the agency must bear the burden of prov- 
ing an institution’s policies are discriminatory. Yet, the final policy indicates that 
discrepancy in financial measures, at least with respect to scholarships, is ‘‘con- 
clusive documentation of discrimination.’’** Note should be taken of the fact that 
the converse is not true. Comparable levels of spending in this area do not ensure 
a conclusion of compliance, for, while financial measuremeat is the primary test 
of compliance, it is not, apparently, the only test.*” 


The effect of this new ‘“‘conclusiveness”’ will be felt perhaps most strongly by 
the institution seriously engaged in the elimination of discrimination. Ironically, 





the position that its proposed statement did not shift 
the burden. 44 Fed. Reg. 71414 (1979). However, a 
review of the proposed interpretation justifies the 
conclusion that HEW’s present position is in fact a 
retreat on this issue and not merely, as it claims, a 
clarification. 

4°44 Fed. Reg. 71415 (1979). When financial as- 
sistance is provided in forms other than grants, the 
distribution of non-grant aid will also be compared to 
determine whether benefits are being made available 
proportionately. Jd. 

“The Title IX regulations specifically provide 
with respect to athletic scholarships that reasonable 
opportunities for such awards must be provided for 
members of each sex “‘in proportion to the number of 
each sex participating in. . intercollegiate athletics.” 


45 C.F.R. § 86.37(c)(1). In a statement to school of- 
ficials, HEW noted that “reasonableness, not strict 
proportionability in the allocation of. . .scholarships”’ 
was the thrust of the financial aid provisions. HEW 
Memorandum to Chief State School Officers, Super- 
intendents of Local Educational Agencies and Col- 
lege and University Presidents 8 (September 1975), 
reprinted in Hearings on S.2106 Before the Subcomm. 
on Education of the Senate Comm. on Labor and Pub- 
lic Welfare, 94th Cong., 1st Sess. 171. That a per 
capita requirement which allows discrepancies based 
upon non-discriminatory factors is consistent with 
these statements is discussed in detail in Gaal and 
DiLorenzo, supra note 2, at 184-88. 

48See 44 Fed. Reg. 71414 (1979). 

“Id. at 71415. 
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this has been conceded, albeit indirectly, by HEW. In responding to comments 
on the per capita standard, the agency noted: 


Comment B: Many commentors stated that the equal average per capita 
standard penalizes those institutions that have increased participation 
opportunities for women and rewards institutions that have limited 
women’s participation. 


Response: Since equality of average per capita expenditures has been 
dropped as a standard of presumptive compliance, the question of its 
effect is no longer relevant. However, the Department agrees that 
universities that had increased participation opportunities for women 
and wished to take advantage of the presumptive compliance standard, 
would have had a bigger financial burden than universities that had 
done little to increase participation opportunities for women.” 


Yet the worst impact that could be expected under the proposed standard was the 
foreclosing of the presumptive aid to an institution attempting to equalize treat- 
ment on a wide basis. Under the new conclusiveness standard, not only will that 
same institution be without the help of the former presumption, but it will now 
be viewed as “‘conclusively”’ discriminatory. Thus, the ill-effects of any inflexible 
standard in this area are amply demonstrated. 


2. Recruitment. A second major substantive area of change involves the 
interpretation’s approach to recruitment. First, recruitment has been removed 


from the realm of “financially measurable benefits” subject to the per capita 
measurement approach of the proposed interpretation and is now given separate 


consideration.°’ The emphasis of this new focus is not totally clear, however. In 


a general statement the final interpretation notes that institutions “are required 
in all cases to maintain equivalently effective recruitment programs for both sexes 
and. ..to provide equivalent benefits, opportunities, and treatment to student 
athletes. .. .’°? Yet, in its next breath, the interpretation states that “‘where equal 
athletic opportunities are not present for male and female students, compliance 
will be assessed by examining the recruitment practices of the athletic programs 
for both sexes to determine whether the procession of equal opportunity will 
require modification of those practices.”°* Thus, while recruitment is viewed as 
a specific area particularly susceptible to the concept of affirmative action and, 
therefore, is seen as remedially significant, an initial reading of the interpretation 
indicates that when equal opportunities are found to be generally present, a 
separate examination of recruitment will not be made. More likely, however, it 
is HEW’s intention that if noncompliance is found in the institutional review, 
including an examination of recruiting practices, recruiting will be turned to first 
as a remedial or affirmative action device. Consequently, even if male and female 
recruiting is substantially equivalent, HEW might suggest a restructuring of 
recruiting practices to combat other disparities in the athletic program. 





5°Td. at 71420. °2]d. at 71415. 
5'See Id. at 71415-16. 53]d. at 71417. 
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Three factors which will receive the focus of attention in a compliance review 
of recruitment practices are listed.** The first two—equal recruitment opportuni- 
ties for coaches of male and female teams and equivalence of adequate resources 
to meet the needs of each program—are no surprise. The third, however, appears 
somewhat peculiar. The Department will review recruitment programs to 
determine 


whether the differences in benefits, opportunities, and treatment af- 
forded prospective student athletes of each sex have a disproportionate- 
ly limiting effect upon the recruitment of students of either sex.*° 


In other areas in which direct financial support is important, both the final and 
proposed interpretations have focused their assessments on a comparison of 
benefits provided males and females. Such an approach serves not only to combat 
intra-institutional discrimination, but it also discourages discrimination in other 
institutions. The new recruitment assessment standard does not, and cannot, 
accomplish the same goals. The shift is away from a comparison by sexes to, 
essentially, an inter-institutional comparison within each sex group which could 
permit, not forestall, discrimination. To illustrate, consider University A and 
College B, the only effective competitors for high school athletes in some well 
defined geographic region. Assume further that University A and College B both 
have per capita recruitment expenditures of $250 for men and $50 for women. 
Under any financial assessment approach which compares male benefits with 
female benefits. the discriminatory nature of these expenditures would be appar- 
ent and both institutions would be in violation. However, under HEW’s new 
formulation, it is possible no impermissible discrimination would result because, 
given the fact that University A and College B both spend equal amounts on 
women recruitment and they constitute the only competitors in the area for 
women athletes, the disparate benefits do not have a “‘disproportionately limiting 
effect upon recruitment” of women. Since the thrust of the assessment standard 
is to compare One women’s program with other women’s programs generally, a 
male-female disparity has little impact. The potential is that a university can 
spend large amounts on the recruitment of male athletes and considerably less on 
female athletes, provided its competition expends equivalently inadequate 
amounts. The practical impact may not be significant, however, as the increasing 
interest in female athletics and athletes generally may well prevent such “‘cost 
fixing’’ among institutional competitors. 


3. Coaching compensation and assignments. A new area of emphasis in the 
final interpretation addresses the comparability of coaches’ compensation and 
assignments.*° Although initial public reaction to the final interpretation ap- 
peared to concentrate on the scholarship provisions, despite their essential iden- 
tity with the proposed per capita standard, the new focus on coaches’ com- 
pensation might well prove to be one of the most controversial and significant 
modifications to the proposed statement. 





541d. 5°44 Fed. Reg. 71416 (1979). 
$Id. 
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The regulations state that in determining whether equal opportunities are 
being provided, HEW is to consider the “[a]ssignment and compensation of 
coaches and tutors.’”*’ The final interpretation initially attributes to this provision 
proper significance by noting that 


a violation. . .will be found only where compensation or assignment 
policies or practices deny male and female athletes coaching of equiva- 
lent quality, nature, or availability.** 


Yet the overall tone of the remainder of the section is more akin to a considera- 
tion of the comparability of compensation as an end than as a step in determining 
comparability of athletic opportunity: 


Compliance will be assessed by examining, among other factors, the 
equivalence for men’s and women’s coaches of: 


(a) rate of compensation (per sport, per season); 
(b) duration of contracts; 

(c) conditions relating to contract renewal; 

(d) experience; 

(e) nature of coaching duties performed; 

(f) working conditions; and 


(g) other terms and conditions of employment.°? 


To the extent the agency’s position is that discrepancies in any of these consider- 
ations will preclude a finding of compliance only if they have a discriminatory 
impact on the athletic programs, and provided the discrepancies do not result 
from non-discriminatory factors, the interpretation is probably on solid ground. 
However, if HEW is indicating that discrepancies in any or all of these consider- 
ations, without more, may in themselves render an institution in non-compliance, 
it has gone too far. Such an attempt to regulate employment practices is clearly 
beyond the scope of Title IX, notwithstanding any provisions of the regulations 
to the contrary. Unless discriminatory employment practices can be shown by 
the agency to result in unequal athletic programs, Title IX provides no basis for 
an exercise of jurisdiction over those practices. 


4. Accommodation of student interests and abilities.°' The command of the 





5745 C.F.R. § 86.41{c)(b). 

°844 Fed. Reg. 71416 (1979). 

591d. Similar considerations are provided for as- 
sessing tutor compensation, /d. 

See, e.g., Romeo Community Schools v. U.S. 
Dept. of Health, Education, and Welfare, 438 F. Supp. 
1021 (E.D. Mich. 1977), aff'd, 20 Empl. Prac. Dec. 
(CCH) 430029 (6th Cir. 1979); Brunswick School 
Board v. Califano, 449 F. Supp. 866 (D. Me. 1978), 
aff d, 593 F.2d 424 (Ast Cir. 1979). HEW’s final inter- 
pretation recognizes that its assertion of jurisdiction 
over employment practices of federal financial aid 


recipients under 35 C.F.R. §§ 86.51-86.61 has been 
successfully challenged in these decisions, but it bases 
its current position on § 86.41(c)(6) of the regulations. 
This however, provides no basis for distinguishing the 
holding of those cases. 

®'The Final Policy Interpretation’s treatment of 
other non-financial assistance benefits is relatively 
straightforward and does not warrant extended dis- 
cussion. See 44 Fed. Reg. 71415-17. 

A few aspects of the interpretation’s guidance in 
this area are worth some note, however. The key in a 
compliance review will be a comparison of program 
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regulations is that in assessing the availability of equal opportunities, HEW is to 
consider 


[w]hether the selection of sports and levels of competition effectively 
accommodate the interests and abilities of members of both sexes. 


HEW is permitted to consider “‘other’’ factors as well in this assessment. 


In determining whether accommodation has been achieved, the Department 
will examine the processes for determining student interest and abilities, the 
selection of sports offered, and the availability of various levels of competition. 
Institutions are permitted to determine the interests of their students through any 
non-discriminatory method, provided: 


(a) the process takes into account the nationally increasing levels of 
women’s interests and abilities; 


(b) the process does not disadvantage members of the underrepre- 
sented sex; 


(c) account is taken of team performance records; and 


(d) the methods are “‘responsive to the expressed interests of students 
capable of intercollegiate competition who are members of the under- 
represented sex.’ 


The discovery and assessment of interests and abilities is, obviously, one of the 
more critical factors in the successful development of women’s athletics. While 
the policy interpretation does not pose any affirmative barriers to that develop- 
ment, its failure to go further in terms of specificity and guidance, prohibits one 
from even charitably describing HEW’s efforts as reasonably adequate. The 
response of college and university presidents | to the proposed interpretation 


provided a more useful scheme of assessment.™ 


The proposed interpretation did not expressly address the selection of sports 
and required levels of competition for each group.® Although the new regula- 





components to determine whether they are equal or 
equal in effect. As under the Proposed Policy Inter- 
pretation, identical benefits, opportunities, or treat- 
ment are not required. However, the overall effect of 
any differences must be negligible. Id. at 71415. This 
represents a potentially higher compliance require- 
ment than the prior “comparable” standard. 

Also, unique aspects of particular sports are to be 
considered. Specifically recognized as warranting 
special treatment under the final interpretation are 
football and basketball. Jd. at 71415-16 (differences 
justified as a result of “rules of play, nature/replace- 
ment of equipment, rates of injury resulting from par- 
ticipation, nature of facilities required for competi- 
tion, and the maintenance/upkeep requirements of 
those facilities”; or differences occurring in activities 
directly associated with the operation of these particu- 


lar events). The interpretation does offer some bal- 
ance in providing that the special requirements of any 
women’s program must be met in an equivalent 
manner. 

Additionally, the final interpretation directly ad- 
dresses, for the first time, such benefits as equipment 
and supplies, travel and per diem allowances, and 
publicity. 44 Fed. Reg. 71416-17. 

°245 C.F.R. § 86.41(c)(1). 

344 Fed. Reg. 71417 (1979). 

64See Gaal and DiLorenzo, supra note 2, at 
190-92. 

©The proposed interpretation was criticized for 
failing to provide a mechanism for determining inter- 
est, as the proposed Title 1X regulations had done. 
Gaal and DiLorenzo, supra note 2, at 188 n. 136. 
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tions do add some guidance in this area, they primarily echo the provisions of the 
regulations.© One potentially significant, and troubling, discrepancy from the 
regulations is the inclusion of ‘“‘a reasonable expectation of intercollegiate compe- 
tition” as a prerequisite to the expansion of available sports.°’ There are two 
points which must be highlighted with respect to this new consideration. First, for 
purposes of the policy interpretation, intercollegiate sports do not include club 
sports.’ Thus, the standard becomes a “reasonable expectation of varsity compe- 
tition.” This restriction will clearly have a limiting factor on the development of 
broader athletic programs. Second, by tying the requirement of expansion to 
meet interests and abilities into expected competition, development of an institu- 
tion’s program could become dependent upon developments at other universi- 
ties. If colleges and universities uniformly fail to expand programs on their own, 
there could be a built-in defense to any attempt to compel expansion under the 
“no-competition” exemption. An athletic Catch-22 is presented: institutions 
which historically have failed to voluntarily expand women’s athletics will not be 
required to undertake expansion absent certain expectations of competition, yet 
there can be little or no real expectation of the required competition unless these 
same institutions are willing to voluntarily expand their programs. To some 
extent, the responsibility for providing equal athletic opportunity has been 
thrown back upon the institutions. HEW has apparently recognized the potential 
defense it has provided institutions in noting: 


Institutions may be required by the Title IX regulation to actively en- 
courage the development of such competition. . .when overall athletic 
opportunities within [the institution’s normal competitive regions] have 
been historically limited for the members of one sex.” 


But only enforcement practices will determine its impact on this potential 
defense. 


IV. Conclusion 


The finishing touches present in the final interpretation are in many ways 
different from the rough edges found in the proposed interpretation; yet, founda- 
tionally, it is largely the same statement. Equal per capita spending is no longer 





°°The interpretation notes that institutions must 
provide “‘both the opportunity for individuals of each 
sex to participate in intercollegiate competition, and 
for athletes of each sex to have competitive team 
schedules which equally reflect their abilities.” 
44 Fed. Reg. 71418. One interesting development in 
this area is that compliance will be assessed by deter- 
mining, inter alia, whether “intercollegiate level parti- 
cipation opportunities for male and female students 
are provided in numbers substantially proportionate 
to their respective enrollments....”. Id. (emphasis 
added). Proportionality based upon enrollments, 
rather than athletic participation rates, is significant 


because it removes the potential impact of continuing 
the effects of past discrimination in intercollegiate 
athletics which exist despite current non-discrimina- 
tory practices. 

71d. at 71418 (1979). (‘Institutions are not re- 
quired to upgrade teams to intercollegiate status or 
otherwise develop intercollegiate sports absent a rea- 
sonable expectation that intercollegiate competition 
in that sport will be available within the institution’s 
normal competitive regions.”’). 

87d. at 71413-14 n.1. 

Id. at 71418. 
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the across-the-board touchstone it once was; it survives, however, in a very 
significant area: financial assistance. In this remaining area, it no longer offers a 
safe harbor, and instead poses the risk of providing ‘‘conclusive documentation” 
of noncompliance. Although the final interpretation offers more guidance than 
its predecessor, ambiguity and confusion still exist and many provisions still await 
clarification. 


Both the proposed and final interpretations represent efforts by an agency 
to impose a regulatory bridle over an intercollegiate activity previously permitted 
to operate with few restrictions. That HEW is conscious of the understandable 
reluctance of universities to accept wholesale regulation in this area is evident by 
accommodations made in the final interpretation between revenue producing 
athletics and the strong concerns of anti-discrimination forces. Whether the 
overall effect of this balancing act has been to tip the scales in favor of the 
interests of the status quo over those of change only time and enforcement 
attitudes will tell. 











USAGES OF COPYRIGHTED MUSICAL WORKS 
PERMISSIBLE WITHOUT ACQUIRING A COPYRIGHT 
LICENSE, ASSIGNMENT, OR RELEASE* 


DAVID N. EDWARDS, JR.** 


Introduction 


This article was begun in Spring 1978 as a working paper for the legal staff 
of a multi-campus state university. As the size and complexity of the subject 
began to be reflected in the paper, the utility of the paper for its original use 
began to diminish and the author sought to salvage the rather substantial work 
product for some other good purpose. 


December 1979 marks the end of the two-year term of the first licenses for 
the performance of copyrighted music entered into between many colleges and 
universities and the licensing societies, ASCAP, BMI, and SESAC. These licen- 
ses became necessary when the provisions of the Copyright Act of 1976 failed to 
carry forward (or carried forward in closely limited fashion) the exemption from 
licensure of not-for-profit performances extended under the 1909 Copyright Act. 
Some institutions signed the “‘model” agreements negotiated with the societies by 
a team facilitated by the American Council on Education; some institutions 
signed agreements based upon, but varying in some respects from, the ‘‘model” 
agreements; and some institutions, for various reasons, have signed no agree- 
ments. Despite the diversity of responses made to the 1976 Copyright Act, the 
institutions making those responses all faced the need to assess what uses were 
being made of copyrighted music and which of those uses require a license. That 
assessment was rendered a hasty and difficult task because: (1) the ‘‘model” 
licenses were finalized and tendered to the institutions after the 1976 Act took 
effect and, therefore, after the proposed contract period had begun; (2) many 
points of the new law when applied to higher education needed new judicial 
interpretation, which, of course, could not have been rendered before the new 
law took effect and at least appeared to bind a specific institution. 


The identified diversity of institutional response was, then, predictable. Less 
predictable, however, were the motives for responses even among general cate- 
gories of response. For instance, some institutions are now generally thought to 
have acquired licenses to authorize what they wanted to do with copyrighted 
music; others, to have sought licenses as insurance against unforeseen and un- 
foreseeable musical needs or as insurance against the sanctions of a new and 
intricate statute covering an esoteric subject. 
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Now, with two years hard-earned experience, ACE is facilitating renegotia- 
tion of the “‘model”’ licenses. But whether an institution should sign a ‘“‘model”’ 
license or any other license is a question best answered by reference to the 1976 
Copyright Act itself. Perhaps this paper, then, has found its proper home—in the 
hands of an institutional official who hasn’t the time or the inclination to tease out 
of the law what the law already provides the institution but who does now, after 
two years, have some feel for what his or her institution is doing musically. 


Finally—as something of an apology—if the reader finds this article a bit 
short of practical examples from the campus, the author suggests this fact is a 
good reflection of interpretive lag at the judicial frontier of higher education. 


The Copyright Act of 1976 


Section 106: Exclusive Rights of Copyright Holder in a Musical Work 


With respect to musical works, Section 106 of the 1976 act establishes in the 
copyright holder the foilowing exclusive rights: 

(1) to reproduce the work in copies or phonorecords; 

(2) to prepare derivative works based on the copyrighted work; 

(3) to distribute copies or phonorecords of the work to the public by sale or 

other transfer of ownership, or by rental, lease, or lending; 

(4) to perform the copyrighted work publicly; and 

(5) to display the work publicly.’ 
Section 106, by its own terms, however, conditions these exclusive rights as 
provided in Sections 107 through 118 of the act. These sections statutorily estab- 
lish that certain uses which, though not expressly authorized by the copyright 
holder, are yet privileged statutorily from liability for copyright infringement. 
These sections address, among others, the following subjects later developed in 
this discussion: fair use (Section 107), copying by libraries and archives (Section 
108), transfer by the owner of a copy or phonorecord of a copyrighted work 
(Section 109), exempt performances and displays (Section 110), scope of exclu- 
sive rights in sound recordings (Section 114), ephemeral recordings (Section 
112), coin-operated phonorecord players (Section 116), and retransmission of 
“live” broadcasts (Section 111). 


If a use of a copyrighted musical work falls within the scope of rights estab- 
lished by Section 106 and is not privileged under one of the identified subsequent 
sections, the use is an infringement of copyright under the 1976 act. “‘Infringe- 
ment” has been defined as a “trespass on a private domain owned and occupied 
by the owner of the copyright” and likened to “piracy” within that domain 
established by copyright statute.* The rough outline of this domain as to musical 
works is as follows immediately; the detailed perimeter of the domain is de- 
scribed in succeeding sections of this discussion. 





117 U.S.C. § 106 (1976). 
218 C.J.S. Copyright § 90 (1955). 
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a. Section 106(1): the exclusive right to reproduce the work in copies or 
phonorecords. Before the Copyright Act of 1831, copyright did not extend under 
federal statute to musical compositions.? Only under common law was there 
some protection, couched in the more general terms of the moral right to possess 
in one’s o%1 name to the exclusion of others one’s own property, whether 
inanimate or intellectual.* Recognition of copyright in the same musical work 
fixed in the tangible medium of a phonorecord was not recognized statutorily 
until well into the twentieth century; and the 1909 Copyright Act, the last sub- 
stantial revision of the law before 1976, did not reflect this right: the maturing of 
the recording industry was still in the future.> What did protect the phonorecord 
was the common law right against unfair competition so that one might determine 
‘“‘whether, and when, and how, and for whose advantage’’ one would reproduce 
his renditions of musical compositions.° Limited protection was first statutorily 
offered in 1971 by the Sound Recording Act, which created under the 1909 act 
copyright potential for sound recordings.’ 


b. Section 106(2): the exclusive right to prepare derivative works based on the 
copyrighted work. Section 101 defines ‘“‘derivative work” in the context of musi- 
cal composition to ‘‘a work based upon one or more preexisting works, such as 
a...musical arrangement,. . .sound recording,. . .abridgement, condensation, or 
any other form in which a work may be recast, transformed, or adapted.”” Some 
of the elements of musical manipulation that one could employ to produce the 
derivative work include harmonization, orchestration, meter, rhythm, voicing, 
and, more ambitiously, transformation to a new musical genre; e.g., a song taken 
as the musical idea for a theme and variations or, more simply, as one song in a 
medley of songs. 


c. Section 106(3): the exclusive right to distribute copies or phonorecords of 
the work to the public by sale or other transfer of ownership or by rental, lease, or 
lending. This right to distribution is limited by Section 109(a) to first disposition 
of each material object created to incorporate the copyrighted work, for exam- 
ple, the sale of each pressing of a phonorecord.® It would appear that the 1976 
act by permitting subsequent alienation of lawfully acquired copyrighted works, 
has captured the first-transfer principle of the common law “right of first publi- 
cation.” At common law the first public release of a work was deemed a publica- 
tion such that anyone could treat the work thereafter without concern for having 
trespassed the author’s intellectual domain; and case law, at least the more 
numerous decisions, construed the sale of a phonorecord as a publication at 
common law of the musical work.’ 


d. Section 106(4): the exclusive right to perform the copyrighted work public- 
ly. While the common law right of first publication may be recaptured in spirit 





3“Explanation,” Title 17, USCA. 1939). 

4M. NIMMER, COPYRIGHTS, (1976) § 111. 7NIMMER, §35.1. 

5H.R. Rep. No. 1476, 94th Cong., 2d Sess. 47, 8General Guide to the Copyright Act of 1976, 
112 (1976). September 1977, at p. 7:2. 

°Waring v. Dunlea, 26 F. Supp. 338 (E.D.N.C. °NIMMER, § 46 ef seq. 
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by the first-disposition provision of the 1976 statute, the 1976 Copyright Act does 
not limit exclusive performance rights of a copyrighted musical work to the first 
performance. This is an historical oddity as the federal copyright act, unlike the 
common law, did not recognize any copyright in musical performance until the 
1909 act.'” Thereafter, case law, reflecting the 1909 amendment, sometimes 
characterized unauthorized performance as “‘acoustic infringement”! (a legally 
defensible conclusion even without the 1909 statutory amendment if one views 
performance as an aural and transitory rather than a visual and tangible repro- 
duction of the musical image of the copyrighted work). The full implication of 
defining infringement of copyright to include unauthorized performance was 
reached in cases holding that (1) performance by ear, not by reading the sheet 
music, can be infringing performance;’? and (2) the absence of intent to infringe 
is no defense. ! 


In another aspect, however, the common law and the Copyright Act, though 
beginning at different points, are now harmonized. At common law a public 
performance might infringe without respect to the presence or absence of a profit 
motive;'* before January 1, 1978, however, the copyright statute made the profit 
motive a necessary element of infringement by performance.'* Now, neither the 
1976 Copyright Act under Section 106(4) per se nor the common law (as it may 
continue to exist as state law) make infringement by performance rest upon the 
profit dimension. (The profit motive will prove important in discussion of Section 
107: fair use; Section 108: library use; Section 110: exempt performance; Section 
112: ephemeral recordings; and Section 111: broadcast retransmissions. ) 


The key words of the exclusive right under Section 106(4), ‘‘public perfor- 
mance,” are defined in Section 101: 


To perform or display a work “publicly” means— 

(1) to perform or display it at a place open to the public or at any place 
where a substantial number of persons outside of a normal circle of a 
family and its social acquaintances is gathered; or 

(2) to transmit or otherwise communicate a performance or display of 
the work to a place specified by clause (1) or to the public, by means of 
any device or process, whether the members of the public capable of 
receiving the performance or display receive it in the same place or in 
separate places and at the same time or at different times. 


By defining “public performance” to include communicating a performance to a 
“public” place remote from the site of the actual performance, the 1976 act 
incorporates the holdings of an early line of cases arising from the context of radio 





118 C.J.S. Copyright § 118 (1955). (W.D. La. 1935). 

"'7d., citing Remick & Co. v. American Auto Ac- '3Wihtol v. Crow, 309 F.2d 777 (8th Cir. 1962), 
cessories Co., 5 F.2d 411 (6th Cir 1925); cert. denied, reversing 199 F. Supp. 682 (S.D. Towa, 1961). 
269 U.S. 556 (1925). '4N IMMER, § 111. 

'2Leo Feist, Inc. v. Demarie, 16 F. Supp. 827 'S1909 Act, 17 U.S.C. 1(e). 
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music broadcast into a commercial establishment.'® By not including the presence 
of an audience at the point of origin of the performance as a definitional element 
of “‘public performance,” Section 101, and thus Section 106(4), also reflect prior 
case law in the broadcast context.!’ By defining “public performance” to include 
remote receipt of a performance by members of the public in different places 
even at different times, Section 101 assures that Section 106(4) protects delayed 
broadcasts of live or recorded performances. 


e. Section 106(5): the exclusive right to display the copyrighted work publicly. 
This right reserves to the copyright holder the authority to “display. . .publicly” 
a “copy”’ of the tangible embodiment of a copyrighted musical work. By reason 
of the definitions contained in Section 101 and of the provisions of Section 106(5) 
itself, this right may extend to music manuscripts and sheet music but not to 
phonorecords or sound recordings. 


The foregoing five exclusive rights of the copyright holder are then qualified 
as to music by the reading in to Section 106 of subsequent sections of the 
Copyright Act, creating statutory privileges for unauthorized use and producing 
a more detailed outline to the copyright domain roughly defined in Section 106. 


Section 107: Fair Use Privilege 


Substantively perhaps the largest category of privileged use of copyrighted 
works is “fair use.”’ Fair use, before its embodiment in the 1976 Copyright Act, 


was “an equitable rule of reason” developed by the courts.'® Depending upon the 
particular case, the issue of the fair use privilege was identified in terms of one 
or more of the following dichotomies: fair vs. unfair use; infringing vs. nonin- 
fringing use, material vs. nonmaterial use, substantial vs. insubstantial use, and 
protected vs. nonprotected use.'? Section 107 of the 1976 act identifies ‘fair use” 
as follows: 


Notwithstanding the provisions of Section 106, the fair use of a copy- 
righted work, including such use by reproduction in copies or phonorec- 
ords or by any other means specified by that section, for purposes such 
as criticism, comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not an infringe- 
ment of copyright. In determining whether the use made of a work in 
any particular case is a fair use the factors to be considered shall in- 
clude— 


(1) the purpose and character of the use, including whether such 
use is of a commerical nature or is for nonprofit educational purposes; 





'6See Buck v. Jewell-Lasalle Realty Co., 283 U.S. out studio audience. Associated Music Publishers v. 
191 (1931), where a hotel was found to have infringed Debs Memorial Radio Fund, Inc., 46 F. Supp. 829 
copyright by piping without license through its prem- (S.D.N.Y. 1942), aff'd, 141 F.2d 852 (2d Cir. 1944), 
ises broadcast music itself not licensed for broadcast cert. denied, 323 U.S. 766 (1944), with respect to 
to the radio station. broadcast of a recording. 

'7Remick & Co. v. American Auto Accessories 'SH_.R. REP. No. 1476, 94th Cong., 2d Sess., 65 
Co., 5 F.2d 411 (6th Cir. 1925), cert. denied, 269U.S. (1976). 
556 (1925), with reference to a live performance with- 1923 A.L.R. 3d 160. 
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(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to 
the copyrighted work as a whole; and 

(4) the effect of the use upon potential market for or value of the 
copyrighted work. 


As the 1976 act identifies ‘fair use” as ‘‘not an infringement of copyright,” it is 
obvious to which dichotomy Congress in 1976 was addressing itself. It is not 
obvious, however, that Congress meant to refuse enlightenment from court 
opinions references to the other dichotomies. The legislative history of Section 
107 reveals that this section was “intended to restate the present judicial doctrine 
of fair use, not to change, narrow, or enlarge it in any way,” and further that the 
copyright bill at Section 107 approximated “‘a very broad statutory explanation 
of what fair use is and some of the criteria applicable to it. . .[but that] the courts 
must be free to adapt the doctrine to particular situations on a case-by-case 
basis’’?° (emphasis added). If this is so, the old cases addressing fair use in terms 
other than “noninfringement”’ continue to be fully relevant, of which those 
addressing fair use of musical works are numerous. The 1976 act leaves to 
subsequent judicial resolution, however, the procedural issue of who has the 
burden of proof with respect to fair use: Is it the copyright holder, who, facing 
the definition of fair use as noninfringement, must prove use exceeding fair use; 
or is it the user, who, having been shown to have used the work without permis- 
sion, must raise fair use as an affirmative defense and prove that fair use gave a 
privilege in the disputed context?! (This issue is raised also by the wording of 
Sections 108, 110, and 112 of the Copyright Act, discussed below.) 


Whether fair use is really a noninfringing use or an excused infringing use, 
Section 107 sets forth guidelines for identifying a use that is fair. Both the 
legislative history noted above and the statutory language emphasize that Section 
107 is suggestive, not exhaustive, in characterizing fair use. These statutory 
suggestions are reviewed with interpretive reference to case law on musical 
works. 


a. Functional contexts of fair use of music. Section 107 expressly includes in 
fair use “reproduction in copies of phonorecords. ..for purposes such as cri- 
ticism, comment, news reporting, teaching (including multiple copies for class- 
room use), scholarship, or research... .” It is important that Section 101 defines 
“including” and “‘such as” to be “‘illustrative and not limitative” because much 
of the case law on music fair use lies in contexts other than those recited in Section 
107. With respect both to the identified contexts and to others that may arise, fair 
use is to be assessed with reference to the four guidelines of Section 107. Some 
unidentified but judicially established contexts for fair use are as follows. 


Considerable litigation has centered on whether or not use of a copyrighted 
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musical work was fair as imitation or mimicry. These cases require that the 
imitated singer, to prevail in court, have copyright or performance right in the 
pertinent song, not just a public identification with the song.” On the other hand, 
imitation even as fair use will not privilege the performance of an entire song.”* 
The courts have also said that the quality of the imitation, to be fair use, must rest 
on the excellence of the imitation and not constitute simply the vehicle for 
rendering the song; that is, the performance must rest on histrionics of imitation, 
not musical art.”* This distinction, while sometimes difficult for the courts to 
assess in an actual case, does preserve one policy behind fair use—the encourage- 
ment commercially of interest in the original composer, musical work, or per- 
former by expanded public exposure; and such a distinction helps make it plain 
whether the motive of performance is the recognition of another’s art or compe- 
tition with the other artist.7° 


Another judicially but not statutorily identified context for music fair use is 
parody or satire. This fair use focuses more on the musical work and less on any 
performer identified with the work. Fair use of the original work is limited to the 
amount “necessary to recall or conjure up the object of [the] satire.””° In this 
context a court may speak of infringement as a “substantial taking” of the 
original song so that the parody never achieves musical humor or criticism but is 
just a commercial taking of another’s work.”’ A clear case of unfair use under the 
guise of parody or satire has been found in the motion picture sound track that 
played the complete “‘Mickey Mouse March” repeatedly as background to the 


filmed scene of an adolescent birthday party featuring games without clothes. 
The court found the music, originally the theme song for a small children’s 
television show, to have been used excessively and to have been employed 
without achieving the asserted parody, either finding being fatal to a claim of fair 
use. 


Straight criticism and analysis of musical works is recognized in Section 107 
and by earlier case law. This category finds its most frequent reference relative 
to literature, but there are special applications in the instance of music: the 
summary of the plot of an opera /ibretto, where no substantial part of the libretto 
was set forth in the summary, has been found a fair use for purpose of criticism; 
in short, a story of the opera is not another version of the opera.”” The court’s 
finding was based in part on the public good that the use would have in encourag- 
ing criticism of artistic creations. This finding harmonizes with Sections 107(1) 
and (4) of the 1976 act, which introduce a balancing of interests attuned to the 
total good for society. 





*2Green v. Minzensheimer, 177 F. 286(S.D.N.Y. Corp., 389 F. Supp. 1397 (S.D.N.Y., 1975). 

1909). 2723 A.L.R. 3d 320-25. 
23Green v. Luby, 177 F. 287 (S.D.N.Y. 1909). ?8Walt Disney Productions v. Mature Pictures 
*4Bloom & Hamlin v. Nixon, 125 F. 977 (E.D. Corp. 389 F. Supp. 1397 (S.D.N.Y. 1975). 

Pa. 1903). 2°9G. Ricordi & Co. v. Mason, 201 F.182 
2523 A.L.R. 3d 326. (S.D.N.Y. 1911), aff'd, 210 F.277 (2d Cir. 1913). 
2°Walt Disney Productions v. Mature Pictures 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


b. Proving the nature of the use. Whether the copyright holder has the 
burden of proving infringing use beyond fair use or the user has the burden of 
proving fair use once any use is shown, the nature of music presents some subtle 
and difficult questions of proof for the court (or a jury) to decide in an infringe- 
ment suit on a musical composition. It has been said that a case of infringement 
requires proof of (1) access by the respondent to the plaintiff's work and (2) 
“substantial similarity” between the two works.*° But it has been judicially stated 
as dictum that similarity alone will not support a holding of infringement because 
the plaintiff must prove copying.*’ Again, however, it has been held that a prima 
facie case of infringement was made when the plaintiff put on evidence showing 
that (1) two bars of the defendant’s beer commercial were identical to two bars 
of the plaintiff's song; (2) two bars were strikingly similar to the other four bars 
of the song; and (3) the two musical arrangements sounded substantially simi- 
lar.>? These cases are in accord, however, when it is accepted that proof of 
copying may be made upon circumstantial evidence, such as “similarities so 
striking as to preclude possibility that plaintiff and defendant independently 
arrived at the same result.’’* 


The next questions are: What is “substantial similarity’ and who can compe- 
tently judge the relationship? In an early twentieth century case, the suit for 
infringement got to the jury when the words of Al Jolson’s ‘““Tennessee, I Hear 
You Calling Me” seemed to the court “reminiscent” of John McCormack’s “‘I 
Hear You Calling Me,” and was won by the plaintiff when the jury heard both 
songs performed and found a similarity of sentiment.** On the other hand, a 
district court judge, in declining to issue a preliminary injunction against the 
imitation of a popuiar singer, noted that affidavits were inconclusive on whether 
or not the performance was a fair-use imitation and that he would await introduc- 
tion of full evidence at trial.*° 


Evidence at the trial was indeed full when a relatively obscure song-writer 
sued Cole Porter for infringement on numerous counts. Depositions introduced 
at trial included recordings of both parties’ songs performed by musicians hired 
by the plaintiff. Though the outcome of the case remained in doubt even after 
appeal by the plaintiff on a judgment of dismissal, the Court of Appeals for the 
Second Circuit made clear that the test of infringing copying is the “response of 
the ordinary lay hearer,” not of experts capable of dissecting the elements of the 
music.*° As the appeals court was expressly assessing popular music and as the 
court seemed impatient with the plaintiff's protracted and minute comparison of 
elements of songs of the two parties, it is not clear that the opinion of lay listeners 
would be favored over expert musical testimony, say, in an infringement case on 
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so-called “serious music,” especially as to atonal music or electronically synthe- 
sized music. While a strong dissent was registered in the Porter case on the 
belief that the uninformed would make unreliable musical judgments, the dis- 
senting judge acknowledged that comparison to the degree pursued by the plain- 
tiff was also off the point: “It is as though we found Shakespeare a plagiarist on 
the basis of his use of articles, pronouns, prepositions, and adjectives also used 
by others.””*” Again, with reference to electronic music, though, even the dissent 
may not present an apt analogy to the proper limits of analysis: electronic or 
computer music often contains sounds created by mathematical manipulation of 
particular overtones of a given note of a particular instrument or voice. One can 
envision a trial where a computer-created analysis is the only reliable evidence to 
assess some compositional similarities. 


The proof of unfair use may hinge also upon the presence or absence of a 
profit dimension to the undertaking. Perhaps the most rigorous application in 
court of the nonprofit test occurred in infringement litigation against a radio 
station owned and operated by a membership corporation that issued stock but 
which was limited under its bylaws to using any profits or surplus to improve the 
station facilities and community-oriented programming of the radio station. The 
station in one year carried about two-thirds of its programming by sustaining 
public contributions and donations from the membership corporation and one- 
third by paid advertising. On the occasion in question, the station broadcast 
without authorization on a sustaining program of classical music a commercial 
recording of one of four movements of a musical composition licensed to the 
plaintiff. The court, with reference to the program’s purpose of encouraging 
public interest and financial support of the station (though not of any individual 
personally) found that the broadcast was a “‘public performance for profit’’ under 
Section 1(e) of the 1909 Copyright Act. In response to other defenses of the radio 
station, the court found broadcasting of one of four sections of the composition 
in question (which contained one-third of the musical material in terms of per- 
formance time) not to be a fair use of the musical work; nor did the court find 
use of this recording, produced in “the ordinary channels of trade,” to be free of 
copyright restriction on this occasion. Therefore, the plaintiff prevailed on the 
allegation of infringement of the exclusive right to public performance for pro- 
fit. 

It is clear, then, that the four general tests under Section 107 for fair use do 
reflect prior case law with respect to music. The statute, however, leaves open to 
later experience and judicial interpretation the proper application of the four 
statutory criteria to any substantive context named in the statute or others that 
might present themselves. 


Prior to enactment of the 1976 act, several professional associations jointly 
upon Congressional request drafted guidelines for the application in the context 
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of educational use of music in anticipation of passage of the act, then H.R. 2223, 
and presented by letter to the Senate Committee on the Judiciary the following 
suggested guidelines: 


GUIDELINES FOR EDUCATIONAL USES OF MUSIC 


The purpose of the following guidelines is to state the mini- 
mum and not the maximum standards of educational fair use under 
Section 107 of H.R. 2223 [this section]. The parties agree that the 
conditions determining the extent of permissible copying for edu- 
cational purposes may change in the future; that certain types of 
copying permitted under these guidelines may not be permissible 
in the future, and conversely that in the future other types of 
copying not permitted under these guidelines may be permissible 
under revised guidelines. 


Moreover, the following statement of guidelines is not in- 
tended to limit the types of copying permitted under the standards 
of fair use under judicial decision and which are stated in Section 
107 of the Copyright Revision Bill [this section]. There may be 
instances in which copying which does not fall within the guidelines 
stated below may nonetheless be permitted under the criteria of 
fair use. 


A. Permissible Uses 

1. Emergency copying to replace purchased copies which for 
any reason are not available for an imminent performance pro- 
vided purchased repiacement copies shall be substituted in due 
course. 

2. (a) For academic purposes other than performance, multi- 
ple copies of excerpts of works may be made, provided that the 
excerpts do not comprise a part of the whole which would con- 
stitute a performable unit such as a section, movement or aria, but 
in no case more than 10% of the whole work. The number of 
copies shall not exceed one copy per pupil. 

(b) For academic purposes other than performance, a 
single copy of an entire performable unit (section, movement, aria, 
etc.) that is, (1) confirmed by the copyright proprietor to be out of 
print or (2) unavailable except in a larger work, may be made by 
or for a teacher solely for the purpose of his or her scholarly 
research or in preparation to teach a class. 

3. Printed copies which have been purchased may be edited 
or simplified provided t} « the fundamental character of the work 
is not distorted or the lyrics, if any, altered or lyrics added if none 
exist. 

4. A single copy of recordings of performances by students 
may be made for evaluation or rehearsal purposes and may be 
retained by the educational institution or individual teacher. 
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5. A single copy of a sound recording (such as a tape, disc or 
cassette) of copyrighted music may be made from sound recordings 
owned by an educational institution or an individual teacher for the 
purpose of constructing aural exercises or examinations and may 
be retained by the educational institution or individual teacher. 
(This pertains only to the copyright of the music itself and not to 
any copyright which may exist in the sound recording.) 

B. Prohibitions 

1. Copying to create or replace or substitute for anthologies, 
compilations or collective works. 

2. Copying of or from works intended to be “‘consumable” in 
the course of study or of teaching such as workbooks, exercises, 
standardized tests and answer sheets and like material. 

3. Copying for the purpose of performance, except as in A(1) 
above. 

4. Copying for the purpose of substituting for the purchase of 
music, except as in A(1) and A(2) above. 

5. Copying without inclusion of the copyright notice which 
appears on the printed copy.°” 


These guidelines, being a part of the legislative history of the 1976 act but not a 
part of the act itself, provide useful but not binding guidance in interpreting 
Section 107. 


Section 108: Privileges of Libraries and Archives 


The 1976 act at Section 108(a) permits certain libraries and archives to 
undertake some strictly qualified copying and distribution. To qualify for these 
privileges, the library or archives (1) must undertake the copying or distribution 
“without any purpose of direct or indirect commerical advantage’’; (2) must be 
open to the public or make its collections available to both affiliated researchers 
and unaffiliated researchers “‘in a specialized field”; and (3) must give notice of 
copyright in the reproduction or distribution of the work. In only two contexts 
may this privilege be exercised by qualifying libraries and archives with respect 
to musical works: (1) to reproduce in facsimile form and to distribute one copy 
or phonorecord of an unpublished work currently in the copying library’s collec- 
tion “‘solely for purposes of preservation and security or for deposit for research 
use in another library or archives [also meeting the three requirements of Section 
108(a)]’’; and (2) to reproduce in facsimile form one copy or phonorecord of a 
published work “‘solely for the purpose of replacement of a copy or phonorecord 
that is damaged, deteriorating, lost, or stolen, if the library or archives has, after 
a reasonable effort, determined that an unused replacement cannot be obtained 
at a fair price.”*° 


Section 108(g) makes clear that over a period of time there may be more than 
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one copying or distribution of the same work under the privileges of Sections 
108(b) and (c) so long as neither the library nor an employee of the library “‘is 
aware or has substantial reason to believe that it is engaging in the related or 
concerted reproduction or distribution of multiple copies or phonorecords of the 
same material... .”*! 


Section 108(f) further identifies the safe path of privileged use under Sec- 
tions 108 by protecting from liability for infringement in the case of copying on 
an unsupervised machine a library and its employees that have posted on the 
reproducing equipment “‘a notice that the making of a copy may be subject to the 
copyright law.’ 


Section 109: Privileges to Owner of a Particular Copy or Phonorecord 


Under Section 109 the exclusive rights under Section 106 of the copyright 
holder to distribute or display the copyrighted work are qualified as follows: 


—the owner of a particular lawfully made copy or phonorecord, or his or her 
agent, may “‘seli or otherwise dispose of the possession of that copy or phonorec- 
ord,” thus limiting Section 106(3); 


—the owner of a particular lawfully made copy, or his or her agent, may 
display the copy publicly, directly or by projection of a single image, or series of 
single images, to viewers present at the location of the copy, thus limiting Section 
106(5). 


Both privileges extend only to those owning or acting for the owner of the 
copy or phonorecord and not to one merely in possession of the copy, unless the 
mere possessor obtains the privilege of transfer or display from the copyright 
holder to the work.** Of course, one seeking to transfer or display an unlawfully 
made copy or phonorecord has no privilege under Section 109. 


Section 110: Privileges of Certain Performances and Displays 


Without close scrutiny Section 107 (Fair Use) and Section 110 appear to 
possess confusingly similar provisions: both protect from liability for infringe- 
ment the use of copyrighted works with reference to nonprofit motive, to con- 
texts of use (such as education) that tend to preclude commercial potential, and, 
in keying on these criteria, to traditions of copyright law of long standing in case 
law. What sets the two sections apart are: (1) the preoccupation of Section 110 
with performance and display, while Section 107 encompasses all uses of works; 
(2) the lack in Section 110 of provisions to limit the portion of the work to be 
used, while Section 107 through its legislative history is concerned with substan- 
tiality of the portion of a work used; and (3) the limitation of the noninfringing 
privilege in Section 110 to specified genres of works in specified contexts, while 
Section 107 may pertain to all genres of works in all contexts. 
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It may be said then that Section 110 creates a set of privileged uses derived 
from blending “fair use’”’ with the blanket exemption of not-for-profit perform- 
ances that had existed under the 1909 act. Specifically, Section 110 defines as 
“not infringement of copyright’: 


(1) performances or displays in the context of face-to-face teaching 
activities of a nonprofit educational institution; 


(2) performance of a nondramatic musical work or display of a work 
transmitted (i.e., communicated by any means to a place beyond 
the sending point) (a) if a part of ‘“‘systematic instructional activities 
of a governmental body or a nonprofit educational institution”; and 
(b) if directly related to and materially useful in teaching the con- 
tent of the transmission; and (c) if transmitted primarily for receipt 
in normal instructional settings, or for those not capable of taking 
instruction in normal instructional settings, or for “reception by 
officers and employees of governmental bodies as a part of their 
official duties or employment”’; 


performance of a nondramatic musical work or a dramatico-musical 
work of a religious nature, or display of a work, “in the course of 
services at a place of worship or other religious assembly”’; 


performance of a nondramatic musical work not transmitted to the 
public, not intended for direct or indirect commercial advantage, 
not involving ‘payment of any fee or other compensation” to its 
performers, promoters, or organizers, not involving a direct or 
indirect admission charge, and not generating proceeds used other 
than for reasonable production costs or for educational, religious, 
or charitable purposes as opposed to private financial gain [Note. If 
proceeds no matter how used are generated by the performance, 
the copyright owner must be afforded the opportunity by written 
notice to object to the performance in a manner established b 

Section 110(4)(B) and regulations of the Register of Copyrights. ];*4 


communicating the transmission of the performance or display of a 
work by public reception “on a single receiving apparatus of a kind 
commonly used in private homes,” so long as there is no direct 
charge to see or hear the transmission and the transmission is not 
transmitted to the public; 


performance of a nondramatic musical work at the annual fair or 
exhibition of a governmental body or of a nonprofit argicultural or 
horticultural organization (which privilege protects the sponsoring 
governmental body or organization, per se or if otherwise liable by 
“vicarious liability or related infringement,” but does not protect “‘a 
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concessionnaire, business establishment, or other person at such 
fair or exhibition” that causes the performance); 


performance of a nondramatic musical work at a vending establish- 
ment open to the public without direct or indirect admission charge, 
if made solely to promote retail sale of copies or phonorecords of 
the nondramatic musical work, if not transmitted beyond the place 
of the establishment, and if performed only in the immediate area 
of sales. 


Although the essential thrust of the seven privileged contexts of Section 110 
related to musical works is apparent from the statutory language, further com- 
ment on four contexts appears useful. 


Section 110(1), which privileges musical performances in the context of 
regular instruction, has been interpreted by counsel at the Copyright Office not 
to protect “performance by actors, singers, or musicians brought in from out- 
side. ..”’; such persons are distinguished from the guest lecturer, who is inter- 
preted to be protected.*° This writer submits, however, that one who comes on 
a campus to give a master class in a musical art is directly analogous to a guest 
lecturer and should be privileged. In the course of a master class demonstration 
is the key mode of teaching whether the medium is instrument, voice, conduct- 
ing, Or composition because the objective is always to understand the art of 
creating sound. And in some particulars, such as compositional structure and 
interpretive concept, the rendition of an entire work is the only way to impart 
understanding of the prior analytical words. By drawing the line of privilege 
between lecture and performance, Copyright Office counsel has blessed cognitive 
learning but not affective learning, thereby resolving, but perhaps without rec- 
ognizing, a long-standing academic debate over what are the legitimate modes of 
imparting knowledge. Whatever stricture the Copyright Office may place on 
musical performance with respect to Section 110(1), it seems reasonable that the 
courts might yet find musical performance in a master class or performance class 
to be privileged under Section 107 as fair use. 


Section 110(3) focuses on music of a “religious nature.”” Counsel of the 
Copyright Office, citing legislative history, interprets that provision to privilege 
performance of ‘“‘oratorios, cantatas, and musical settings of the mass”’ but not 
secular works that may have “an underlying religious or philosophical theme” 
even if performed in a religious service.*° Here the 1976 act significantly diverges 
from the 1909 act, which would have privileged any nonprofit performance and, 
thus, in many contexts totally avoided the need to catalog certain works as either 
“religious” or “religious only in theme.” 


Section 110(5) essentially privileges the mere receipt in public of a trans- 
mitted performance or display by means of apparatus commonly used in private 
homes. This provision effectively codified the holding of Twentieth Century Mu- 
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sic Corp. vs. Aiken.*’ In Aiken the proprietor of a quick-food establishment 
placed on his premises a home-type radio and four ceiling speakers so as to 
provide background music for the pleasure of his customers. The performance at 
issue was by a station licensed to broadcast the ASCAP song in question but not 
licensed to the proprietor. Citing a recent line of cases in the context of cable 
television the United States Supreme Court found no infringement by the pro- 
prietor with reference to the prohibition to performance for profit under the 1909 
act. The majority opinion distinguished Buck v. Jewell-Lasalle Realty Co., as a 
prior holding of the Court against a hotel for piping through its premises and 
without license a radio broadcast that itself was not licensed to the radio station.” 
Dissenting opinion found the distinction inconsequential and expressed misgiving 
over relying on lenient precedent as to the infant industry of cable television to 
hold here for the defendant, seemingly contrary to Buck v. Jewell-Lasalle and 
without expressly overruling that case. While judicial shadows of Aiken may be 
cast over Section 110(5), Aiken also casts interpretive light on Section 110(5) by 
placing in the record those conditions that decisively influenced the majority in 
favor of proprietor George Aiken: 


(1) the listeners received only incidentally, omnipresent electronic sig- 
nals made audible by a certain instrument; 


(2) in Buck the hotel in playing the unlicensed broadcast could be 
found to have indulged in “contributory infringement’’; 


(3) a home radio and four speakers is little compared with cable televi- 
sion networks, which have been protected by the Court in recent 
cases; 


(4) if the Court chose to find infringement by Aiken, there would be no 
way to protect a copyright except by turning off the radio; 


(5) it would exceed due economic protection and unbalance the legisla- 
tive balance already struck in section 1(e) of the 1909 act to force 
Aiken and those like him to obtain what would generate “‘an untold 
number of licenses for what is basically a single public rendition of 
a copyrighted work.” 


The dissents of Justices Blackmun and Burger (with whom Justice Douglas 
joined) suggested the solution lay in statutory revision, not juggling and manipu- 
lated Jewell-Lasalle and the cable television cases. Whatever the wisdom of 
Aiken, it has been called ‘the outer limit of the exemption” of what is now 
Section 110(5).*” 


Section 110(7) references its privilege of performance at record stores to the 
“nondramatic musical work.’”’ However, both the legislative history and the 
interpretive comment at the Copyright Office state that this section privileges in 
the statutorily defined context ‘‘the performance of a nondramatic musical work 





47422 U.S. 151 (1975). 491d. at 8:12. 
48283 U.S. 191 (1931). See note 16, supra. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


or of a sound recording.”*’ This is a substantive expansion upon the statutory 
privilege if one does not supply by ellipsis at the end of the interpretive phrase, 
the word “‘thereof.”” While it will be seen in the immediately following section of 
this paper that exclusive rights of the copyright holder in a sound recording do 
not under Section 114 include public performance, it will also be noted that sound 
recordings often embody original works that are so restricted, by reason of 
Section 106. Therefore, an opera if embodied in a sound recording would not 
appear to lose its identity as « dramatico-musical work; and so the opera, if it is 
copyrighted, could not be performed at the record store through a sound record- 
ing just because it is through a sound recording. To be so privileged, the opera 
performance at the record store would have to be through a sound recording of 
an original work not restricted by copyright; and even then the privilege would 
rest upon Section 114, not Section 110(7). 


Section 114: Certain Privileges Attendant to Use of Sound Recordings 


Section 101 defines ‘‘\phonorecord” simply in terms of its quality as a “‘ma- 
terial object,”’ but “‘sound recording” is defined with reference to its status as a 
‘“‘work,”’ both objects having the capacity under requisite conditions to reproduce 
sound. The sounds fixed in a “phonorecord,”’ then, cannot per se have copyright 
protection; but sounds fixed in a “sound recording” are by reason of Section 
102(a)(7) an “original work of authorship,” susceptible to copyright. In some 
cases a sound recording, therefore, might be protected by copyright of an under- 
lying musical work and by copyright of the derivative work, i.e., the particular 
performance of the musical work fixed in the sound recording. Furthermore, 
these two sets of copyrights may be held by different parties, for instance, the 
copyright of a song resting with the composer and the copyright of the recording 
with the performer(s) and/or recording company licensed to record the song. It 
would also be possible for a sound recording to be protected by copyright of the 
sound recording but not of the original musical work, such as by recording the 
performance of a work in the public domain. On the other hand, the recording 
of a musical improvisation upon thematic material concurrently created by the 
performer would generate copyright of the improvised musical work and of the 
sound recording because under Section 101 a work is “created,” thereby initiat- 
ing its copyright, when the work is “fixed in a copy or phonorecord for the first 
time.’ Thus, the fixing of the vibrations in the recording medium simultaneously 
creates both the original musical work of the composition and the derivative 
musical work of the performance. 


Section 114 establishes the exclusive rights of the owner to copyright of a 
sound recording; these rights comprise some but not all of the exclusive rights of 
the owner of copyright under Section 106 to other genres of works. 


Section 114(a) grants exclusive rights to the copyright holder in a sound 
recording as provided in Section 106(1) (reproducing by copies or phonorecords), 
in Section 106(2) (preparing derivative works), and in Section 106(3) (distri- 
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bution of copies or phonorecords to the public by sale, rental, leases, lending, or 
other transfer of ownership). Exclusive rights under Section 114 in a sound 
recording do not include the exclusive right under Section 106(4) to perform the 
work publicly. This continues intact the large, historical privilege of public per- 
formance of sound recordings without clearance from the copyright holder in the 
sound recording; in fact Section 114 arguably expands the privilege by preempt- 
ing whatever strictures on performance rights state common law may have sup- 
plied prior to January 1, 1978.°' It should be noted, however, that the Register 
of Copyrights has, pursuant to the mandate of Section 114(d), studied this large 
privilege of unlicensed public performance and instead recommended a legisla- 
tive amendment to the Copyright Act to establish a system of compulsory licens- 
ing for performance of sound recordings;** and this recommendation appears to 
have been taken to heart by seven senators, who in July 1979 introduced the 
Sound Recording Performance Rights Amendment (S. 1552). Whether or not 
this amendment is enacted, the present law makes clear that the current privilege 
even now does not impair the exclusive rights of performance of one who may 
hold the copyright to the original musical work performed on the recording, as 
Section 114(c) expressly preserves the exclusive right of public performance “‘by 
means of a phonorecord, [of] any of the works specified by section 106(4).” 


Section 114(b) further limits the exclusive rights of the copyright holder in 
a sound recording of music by qualifying the exclusive rights of Section 106 that 
are conferred, as follows: 


—the exclusive right to duplicating [Section 106 (1)] is limited to duplicating 
in the form of phonorecords “that directly or indirectly recapture the actual 
sounds fixed in the recording” (and so the duplication protection is restricted to 
the actual elements of the initially recorded performance); 


—the exclusive right to prepare derivative works [Section 106(2)] is limited 
to “the right to prepare a derivative work in which the actual sounds fixed in the 
sound recording are rearranged, remixed, or otherwise altered in sequence or 
quality”’ (and so others are free to record their own musical performances so long 
as any copyright in the original work is not infringed or is accommodated and the 
holder of the pre-existing copyright has not granted an exclusive recording or 
performance license); 


—the exclusive rights to duplicating [Section 106(1)] and to preparing deri- 
vative works [Section 106(2)] are limited to manipulation of the vibrations fixed 
in the initial sound recording and do not reserve to the original performer the 
exclusive right to record another performance, even if imitative of the copy- 
righted sound recording. (One, then, may imitate without limitation the sound 
recording of oneself or another if the recording is not itself the performance of 
a copyrighted work; if the underlying work is copyrighted, the imitation is per- 
missible to the extent of fair use under Section 107.) 





51See “Addendum to the Report of the Register cordings,” 43 Fed. Reg. 12765 (1978). 
of Copyrights on Performance Kights in Sound Re- 541d. at 12766-68. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


—the exclusive rights to duplicating [Section 106(1)], to preparing derivative 
works [Section 106(2)], and to distributing phonorecords of the work to the 
public [Section 106(3)] ‘“‘do not apply to sound recordings included in educational 
television and radio programs. . .distributed or transmitted by or through public 
[‘noncommercial or nonprofit’] broadcasting entities” provided that “‘copies or 
phonorecords of said programs are not commercially distributed by or. through 
public broadcasting entities to the general public.” 


Section 112: Certain Privileges to Make Ephemeral Recordings 


Section 112 authorizes in closely qualified contexts the making of ‘“‘ephem- 
eral recordings” without express authority of the copyright holder to the music 
or performance to be embodied in the ephemeral recording. ‘Ephemeral record- 
ings” have been defined as “copies or phonorecords of a work for purposes of 
later transmission by a broadcasting organization legally entitled to transmit the 
work.”°? Legal entitlement to transmit may mean possession of a copyright 
license or release, and so in some respects Section 112 exceeds the scope of this 
paper. However, legal entitlement may also rest upon enjoyment of the statutory 
privilege or exemption of a section of the Copyright Act other than Section 112. 
Therefore, the provisions of Section 112 with respect to musical works is sum- 
marized as follows. 


Section 112(a) defines as “not an infringement of copyright” the making of 
“no more than one copy or phonorecord of a particular transmission program 


embodied in the performance or display” if: 


(1) the copier is a transmitting organization entitled to transmit the 
performance under license, transfer of copyright, or benefit of the 
limitations on exclusive rights in sound recordings under Section 
114(a); 

(2) the copy or phonorecord is retained and used solely by the trans- 
mitter who made it; 


(3) the copy or phonorecord is not in turn used to make any further 
copy or phonorecord; 


(4) the copy or phonorecord is used solely by the transmitter for trans- 
mission in its local service area or for archival preservation or 
security; and 


(5) the copy or phonorecord is destroyed within six months after the 
transmission program was first transmitted to the public, unless 
“preserved exclusively for archival purposes.” 


Section 112(b) defines as not an infringement of copyright the making of not 
more than 30 copies or phonorecords of a particular transmission program em- 
bodying the performance or display if: 
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(1) the copier is a governmental body or other nonprofit organization 
entitled to transmit the performance or display as systematic in- 
struction under Section 110(2) or as beneficiary of the limitations on 
exclusive rights in sound recordings under Section 114(a); 


(2) the copies or phonorecords are not in turn used to make further 
copies or phonorecords; and 


(3) the copies or phonorecords, except for one that may be preserved 
solely for archival purposes, are destroyed within seven years after 
the transmission program was first transmitted to the public. 


It should be noted that any privilege to make an ephemeral recording based upon 
Section 110(2) is, by the provisions of that section, limited to nondramatic 
musical works if the recording is to embody a performance as opposed to a 
display of a work. Here it seems appropriate to make a technical observation: the 
ephemeral recording of a display is essentially an audiovisual product and there- 
fore outside the scope of this paper, which is addressed to musical works and their 
performance; but it seems artificial to excise reference to displays if found in 
Section 112 and, arguably, even inappropriate when the work at hand may be a 
visual display of a performance such as color or image patterns resulting from 
translating aural signals into optical signals. 


Section 112(c) establishes a limited ephemeral recording privilege relative to 
nondramatic musical works of a religious nature. As the privilege is conditioned 


in part on making copies or phonorecords solely for distribution to transmission 
organizations that hold a “‘license or. . copyright” to transmit a performance of 
the work to the public, Section 112(c) lies outside the subject of this paper. 


Section 112(e) provides that the transmission program embodied in an 
ephemeral recording made under Section 112 may not enjoy copyright protection 
as a derivative work unless ‘“‘the owners of copyright in the preexisting works 
employed in the program”’ give their “express consent.” 


There was no counterpart to Section 112 in prior domestic statutes, but the 
need for the privileges now contained in Section 112 had been accepted in general 
though contested in its particulars.** The close wording of Section 112 appears to 
be a product of this history. 


Section 116: Privilege to the Proprietor of Premises on Which Is Located a 
Coin-Operated Phonorecord Player 


Section 116 is the legislative “catch-up” of Congress with the nature and 
scope of the recording industry in the twentieth century: it replaces the “jukebox 
exemption” of the 1909 act with a compulsory licensing procedure for commer- 
cial phonorecord players.*° In doing so, however, Section 116(a) protects from 
copyright infringement liability the proprietor of the premises where a public 
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performance on a jukebox takes place if the proprietor is not also the “operator” 
of the “‘coin-operated phonorecord player.” Section 116(e) defines “‘operator”’ 
and ‘coin-operated phonorecord player” so that the proprietor who has no 
authority or physical control over the particular jukebox or its selections is not 
legally answerable under the 1976 act for infringing performances of nondramatic 
musical works played on the jukebox. Section 116(a), then, extends a passive 
privilege of immunity from liability for infringement, not an active privilege of 
use. Other provisions of Section 116 require, though, the affirmative licensing of 
the ‘‘operator” and the readiness of the proprietor to identify an unlicensed and 
undisclosed operator who places a jukebox on the premises. Furthermore, the 
privilege requires in part that there be no direct or indirect admission charge at 
the premises. 


Section 111: Privileges Concerning the Secondary Transmission of Performance 
or Display of a Work 

Section 111, though appearing numerically out of sequence at this point in 
the analysis, seems an appropriate ending to this paper. This is because Section 
111, more than many other provisions of the 1976 Act, makes new dispositions 
of issues that had been addressed in prior case law and in so doing creates 


statutory room for developing technology in the communication of copyrighted 
works. 


Section 111 deals with the relay of publicly broadcast signals through “‘secon- 


dary transmission” of ‘“‘primary transmissions.”’ Section 111(f) defines ‘“‘secon- 
dary transmission” so as to limit the relay of transmission “‘simultaneous”’ with 
the primary transmission (except as to “‘cable systems” which for the most part 
must be copyright-licensed for purposes of Section 111).°° Section 111, then, is 
a companion to Section 116 (ephemeral recordings). 


There are four major privileges without performance license of secondary 
transmission under Section 111 pertinent to this discussion. All these pertain to 
performance or display of a work. Therefore, the category of privileged use 
exceeds “sound recordings” and radio and would embrace television broadcast 
of opera performance and transmission of photographs of copyrighted music, as 
well as the more frequent subject of license-free use, the nondramatic musical 
work transmitted by radio. 


Section 111(a)(1) confers on the ‘“‘management of a hotel, apartment house, 
or similar establishment” the privilege to re-transmit ‘‘within the local service 
area of such stations” an FCC-licensed broadcast, to the guests or residents of 
such lodgings if other than by cable or other means by which a direct charge is 
made for receipt of the transmission.°’ This section appears to override the 
holding of Buck v. Jewell-Lasalle, supra, to the extent that the hotel proprietor 
in Buck was held by the Supreme Court to be a copyright infringer strictly with 
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reference to the proprietor’s unlicensed actions and without reference to the fact 
that the originating station in Buck had no performance license. Conversely, 
Section 111(a)(1) appears to codify the policy behind one reason articulated in 
Twentieth Century Music Corp. v. Aiken by the Supreme Court for finding no 
infringement in a four-speaker radio played without license in a quick-food 
establishment, this reason being that the Court saw no sufficient reason to require 
the myriad licenses that would otherwise be needed to cover all soundings of a 
“single” rendition of a copyrighted work.”°* (More obviously, this section re- 
solves the conflict between Buck and Aiken that Justices Burger, Blackmun, and 
Douglas said in their dissents of Aiken should be addressed by Congress.) There 
are several applications of this privilege that could be made in the university 
context: residence halls, guest houses, faculty or staff apartments. 


Section 111(a)(2) permits license-free secondary transmissions for the same 
puposes that transmissions are allowed license-free under Section 110(2), that is 
in direct teaching contexts, as more fully reviewed previously in this paper. 


Section 111(a)(3) functions simply to protect the agency, organization, or 
person whose equipment is used to relay the secondary transmission whether by 
cable or otherwise. The most frequent beneficiary would be the telephone com- 
pany or the owner of the satellite by which signals were relayed from secondary 
transmitter. Section 111(a)(3) makes clear, however, that this protection for the 
communications company does not insulate either transmitter or retransmitter 
from whatever infringement liability would otherwise pertain. 


Section 111(a)(4) gives to a ‘governmental body, or other nonprofit organi- 
zation”’ a secondary transmission privilege if: 


(1) the secondary transmission is not by cable system (i.e., to paying 
subscribers of the public); 


(2) there is no purpose of direct or indirect commercial advantage; and 


(3) recipients of the secondary transmissions are not charged, or are 
charged oniy assessments “necessary to defray the actual and rea- 
sonable costs of maintaining and operating the secondary transmis- 
sion service.” 


Within the conditions of Section 111(a)(4) it would appear that any state univer- 
sity, and any nonpublic college or university having nonprofit corporate and/or 
tax status, could provide a free or self-supporting retransmission system for 
simultaneous re-broadcast of radio or television programming aimed at the public 
at large where there is the performance or display of a copyrighted work, without 
the need of a performance license. One of the applications of this privilege would 
be the piping of local radio station programming through campus buildings. 





This privilege protects the secondary transmit- 
ter as a reciprocal of the protection afforded the lis- 
tener or viewer under Section 110(5). 
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Conclusion 


The 1976 Copyright Act substantially diminishes the uses of musical works 
that do not require a copyright license, assignment, or release. The privileged 
uses that remain under the 1976 act, however, are significant in number and 
scope; and the institutional user can make a meaningful assessment of the need 
to enter into a music performance license only after comparison of the nature of 
institutional music use with the nature of privileges and licensing requirements of 
the Copyright Act of 1976. While this process is rendered difficult by the strict 
qualification of many license-free privileges in the 1976 act, institutions of higher 
education may still discover significant privileges in the act useful to them. 




















- 


give 
PVLRARE ES QUI of 





Ores comers 





ts 
ae eae 


fees Re 
be 


‘O'G ‘uo; Bujysem iv 


[ 
: 
i 








